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One of the most interesting and perplex- 
ing problems of law was recently decided by 
the Appellate Court of Indiana in the case of 
Guethler v. Altman, 60 N. E. Rep. 355, 
where it was held that a store keeper had no 
right of action against a school teacher and 
members of a school board because of their 
maliciously dissuading pupils, by threats and 
otherwise, not to trade with him, no dis- 
honesty or anything of a reproachful nature 
being imputed to him. The court reviews 
the authorities as follows: 

‘*‘There seems to be some conflict in the 
cases as to whether a party is liable in dam- 
ages for wrongfully and maliciously induc- 
ing another to break a contract with a third 
party. The better-reasoned cases hold there 
is no liability unless certain relations exist. 
In Lumley v. Gye, 22 Law J. Q. B. 463, it 
is held there is a liability if the contract is 
for exclusive personal services. In Jones v. 
Stanley, 76 N. Car. 355, the rule is applied 
to every case where one person maliciously 
persuades another to break any contract with 
a third person. In Boyson v. Thorn, 98 
Cal. 578, 33 Pac. Rep. 492, 21 L. R. A. 238, 
it is held the action will not lie unless the 
relation of master and servant, or other per- 
sonal relation, exists. Bourlier v. Macauley, 
91 Ky. 135, 15S. W. Rep. 60, 11L. R. A. 
550, holds that the action will not lie unless 
the party breaking his contract has, by coer- 
cion or deception, been procured to do so 
against his will or contrary to his purpose, 
or the party breaking the contract is within 
the statutory exception of apprentices, 
menial servants, and others whose sole means 
of living is by manual labor. See, also, 
Chambers v. Baldwin, 91 Ky. 121, 15S. W. 
Rep. 57, 11 L. R. A. 545. We know of no 
authority holding that an action will lie for 
maliciously persuading a party not to enter 
into acontract. In Allen v. Flood (1898), 
App. Cas. 1, the jury found that Allen had 
maliciously induced the employers to dis- 
charge Flood and Taylor and not to engage 
them, and gave them a verdict for damages. 
It was held that Allen had violated no legal 





right of Flood and Taylor, had done no un- 
lawful act, and used no unlawful means in 
procuring their dismissal ; that his conduct 
was therefore not actionable, however maili- 
cious or bad his motive might be; and that, 
notwithstanding the verdict, Allen was en- 
titled to judgment. See Lyons v. Wilkins 
(1898), Law J. Ch. 383. In the case at bar 
no contract relation existed, and reasoning 
from the above cases, we must conclude that 
there is no right of action for maliciously 
persuading the pupils not to enter into any 


-contract of purchase, or make any purchases, 


of merchandise from appellant. If the lan- 
guage used had imputed dishonesty or any- 
thing of a reproachful character, appellant 
could have his action, but that is not the 
case made by the pleading.’’ 





How far a geographical name may be used 
for trade purposes and become the subject 
of a trade-mark, is well illustrated in the late 
case of La Republique Francaise v. Saratoga 
Vichy Springs Co., 107 Fed. Rep. 459. It 
seems that the name ‘‘Vichy,’’ a geographical 
name applied to mineral waters by the 
owners of springs in the Commune of Vichy, 
France, to designate the locality of origin, 
and indicate the general characteristics of 
their waters, long favorably known to the 
trade, was very prominently displayed on 
labels on bottles purporting to contain ‘‘Sara- 
toga Vichy Water,’’ the ‘‘Saratoga’’ over it 
being in far less conspicuous type, so that, if 
the bottles stood on a table or shelf, the 
word ‘‘Vichy’’ was the marked and promin- 
ent object of sight, but otherwise purchasers 
would not mistake it for the French article. 
It was held by the court that the effect of 
such a label was to represent to purchasers 
unaccustomed to the article that the water in 
such bottles came from the French wells, and 
that the use of the name in such form would 
be enjoined. The court bases its decision 
upon the following argument: It is true 
that a mere geographical name, without at- 
tending facts, which have caused the name to 
become significant of a particular manufac- 
ture and to identify the manufacture. as the 
product of a particular person, is not the 
subject of a trade-mark. The distinction, 
however, between mere names of a locality 
and the secondary signification of names 
which identify an article with its manufac- 
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turer or producer, and which tell the public 
that an article so produced is of singular ex- 
cellence, with the result that the use of the 
name by a non-resident producer is unfair to 
the competitor and fraudulent to the public, 
has been long recognized. Elgin Nat. Watch 
Co. v. Illinois Watch-Case Co., 179 U. S. 
665, 21 Sup. Ct. Rep. 270, 45 L. Ed. —. 
The decision in Canal Co. v. Clark, 13 Wall. 
311, 20 L. Ed. 581, referred only to a denial 
of the exclusive right of a resident of a dis- 
trict of country to the application of its name 
to a well-known article of commerce—in that 
instance coal—so ‘‘as to prevent others in- 
habiting the district or dealing in similar 
articles coming from the district from truth- 
fully using the same designation.’’ The de- 
cisions are abundant that where the name of 
a district of a country has been used by an 
inhabitant of that district to identify his 
product, and has become significant of the 
success, and a declaration of the superiority 
of the product, a non-resident manufacturer 
cannot properly use the name to deceive the 
public and fraudulently obtain the good will 
which belongs to his competitor. Thus a 
watchmaker of some other town than Walt- 
ham cannot properly call the articles which 
he produces ‘‘Waltham Watches.’’ The opin- 
ion in Flour Mills Co. v. Eagle, 30 C. C. A. 
386, 86 Fed. Rep. 608, which exhaustively 
collates the authorities upon the subject, 
among which Thompson v. Montgomery, 41 
Ch. Div. 35, and Wotherspoon vy. Currie, L. 
R. 5 H. L. 508, are important, states as the 
result of the decisions the distinction which 
has been referred to as follows: ‘‘The dis- 
tinction, both in the English and American 
cases, is between those where a geographical 
name has been adopted and claimed asa 
trade-mark proper and those where, as in the 
case at bar, it has been adopted first as 
merely indicating the place of manufacture, 
and afterwards, in course of time, has become 
a well-known sign and synonym for superior 
excellence. In the latter class of cases per- 
sons residing at other places will not be per- 
mitted to use the geographical name so 
adopted as a brand or label for similar goods 
for the mere purpose by fraud and false re- 
presentation of appropriating the good will 
and business which long-continued industry 
and skill and a generous use of capital has 
rightfully built up.’’ 





NOTES OF IMPORTANT DECISIONS 


FRAUDULENT CONVEYANCES — DEED FROM 
HUSBAND TO WIFE.—A point of law interesting 
to creditors has just been decided by the Court of 
Appeals of New Jersey, in the case of Adone v. 
Spencer, 49 Atl. Rep. 10, where it was held .by 
the court that a conveyance of land by a husband 
to his wife by deed through a third party, to se- 
cure her for the principal of money of her sepa- 
rate estate taken and used by him, will be de- 
creed to be a mortgage, and good as against 
creditors to the extent only of the amount of the 
principal so received by him with interest there- 
on from the date of the delivery of such deed. 
And it was further held that where such a con- 
veyance is attacked by creditors as voluntary or 
fraudulent, the burden is on the wife to establish 
that her husband took and used her separate es- 
tate; but when that fact is established, whether 
such taking was with or without her consent, the 
burden then shifts, and those claiming that such 
taking and use were by gift of the wife must es- 
tablish such gift to the husband. In support of 
the court’s conclusion that conveyances to se- 
cure debts are mortgages, the court cites the fol- 
lowing authorities: Meleck v. Creamer, 25 N. 
J. Eq. 429; Cake v. Shull, 45 N. J. Eq. 208; Win- 
ters v. Earl, 52 N. J. Eq. 52. 





TAXATION—SEAT IN THE NEW YORK STOCK 
EXCHANGE AS PERSONALTY.—It was recently held 
by the Court of Appeals of New York in the case 
of People v. Feitner, 60 N. E. Rep. 265, that a 
seat in the New York Stock Exchange was not 
personal property within the law defining per- 
sonal property for purposes of taxation, and is 
not taxable to a non-resident under a section of 
the statute providing that personal property of a 
non-resident shall be taxed ‘‘to the extent”’ as if 
owned by a resident. The court said: ‘This 
court has thus held that a seat in the New York 
Stock Exchange is, in a certain sense, property, 
and possessed of considerable value, and that an 
assignee in bankruptcy takes such interest as the 
owner has, and may realize thereon if the govern- 
ing committee decides to recognize and seat the 
proposed transferee. We have been cited to no 
case where the stock exchange has admitted to 
membership the purchaser at a judicial sale. The 
court has no power to compel such action, and 
the probability of a creditor reaching a favorable 
result by selling the seat of a member is, to say 
the least, exceedingly remote. The record before 
us discloses that, where a member voluntarily 
contracts to sell his seat, itis always upon the 
condition that the agreement shall be void unless 
the proposed transferee is elected by the admis- 
sions committee. This membership, while ina 
certain sense personal property ‘clogged with 
conditions,’ is clearly not such personal property 
as is taxable under the laws of this state.”’ 





PHYSICIANS — FAILURE TO ANSWER CALL.— 
It has always been a disputed question, among 
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laymen at least, whether a physician or surgeon 
is not bound to answer a call for his services, es- 
pecially in cases of severe emergency, and where 
no other medical assistance is to be obtained. 
Reprehensible and unprofessional as such an ar- 
bitrary refusal would be, it is still not sufficient 
to hold the offending individual liable for any of 
its consequences. Such seems to be the opinion 
of the Supreme Court of Indiana in the recent 
case of Hurley v. Eddingfield, 59 N. E. Rep. 1058, 
where the exact holding of the court was that a 
physician, licensed to practice medicine by a 
statute authorizing the licensing of physicians 
found to possess the necessary qualifications, etc., 
is not liable for arbitrarily refusing to respond to 
a call, though he is the only physician available. 
The court said: 
ill, and sent for appellee. No other physician 
was procurable in time to be of any use, and de- 
cedent relied upon appellee for medical assist- 
ance. Without any reason whatever, appellee 
refused to render aid to decedent. Death ensued, 
without decedent’s fault, and wholly from ap- 
pellee’s wrongful act. Counsel do not contend 
that, before the enactment of the law regulating 
the practice of medicine, physicians were bound 
to render professional service to every one who 
applied. Whart. Neg. § 731. The act regulating 
the practice of medicine provides for a board of 
examiners, standards of qualification, examina- 
tions, licenses to those found qualified, and pen- 
alties for practicing without liconse. Acts 1897, 
p. 255; Acts 1899, p. 247. The act isa preventa- 
tive, not a compulsive measure. In obtaining 
the sta-e’s license (permission) to practice medi- 
cine, the state does not require, and the licensee 
does not engage, that he will practice at allor on 
other terms than he may choose to accept. Coun- 
sel’s analogies, drawn from the obligations to the 
public on the part of innkeepers, common car- 
riers, and the like, are beside the mark.”’ 





DIVORCE—RIGHT OF WIFE’S ATTORNEYS TO 
RECOVER COMPENSATION FROM THE HUSBAND. 
—The interesting question of the right of the 
wife’s attorneys in a suit for divorce brought by 
the wife against her husband to recover their 
compensation from the latter is discussed in the 
recent case of Dodd v. Hein (Tex.), 62S. W. Rep. 
811. In this case it was held that a petition in an 
action by attorneys to recover compensation from 
the husband for prosecuting a divorce suit 
against him on behalf of the wife which alleges 
that the attorneys relied on representations of 
the wife as to the husband’s treatment of her, 
and that such representations showed a good 
cause of divorce, but that the jury found that the 
conduct of the husband did not authorize a di- 
voree, affirmatively shows that the suit was not 
brought in good faith and for probable cause, 
and is insufficient to support a recovery. The 
court said in part: 

‘That counsel for the wife ina divorce pro- 
ceeding can recover, inan independent action 


‘‘Decedent became dangerously . 





against the husband, a reasonable fee for services 
in a divorce suit, when the grounds for the di- 
vorce were probably true, and there was reason- 
able cause for bringing the suit, and the suit was 
brought in good faith, seems now to be settled 
law in this state. Ceccato v. Deutschman (Tex. 
Civ. App.), 47S. W. Rep. 739; Bord v. Stubb 
(Tex. Civ. App.), 54S. W. Rep. 684; McClelland 
v. McClelland (Tex. Civ. App.), 37 S. W. Rep. 
350. These decisions, as do all the American 
opinions fixing such liability upon the husband, 
proceed upon the principle that the services ren- 
dered by counsel for the wife in instituting and 
prosecuting a suit for a divorce against the hus- 
band areas for necessaries furnished the wife. 
To constitute such services rendered the wife by 
counsel necessaries, it is essential that they be 
rendered in the prosecution of a bona fide suit for 
divorce, based upon reasonable grounds, insti- 
tuted and conducted in good faith and on proba- 
blecause. It is the wife who must in good faith 
and on probable cause institute and prosecute 
the suit for a divorce, in order to constitute the 
services rendered by counsel necessaries. The 
bona fide belief of counsel whom she may have 
employed to institute such proceedings that she 
has, upon representations made to him by her, a 
sufficient ground for divorce, is not sufficient. If 
her representations to counsel are untrue, and 
she is not, under all the facts and circumstances 
known to her, reasonably entitled to a divorce, 
she cannot institute and prosecute a suit therefor 
in good faith; and to charge her husband with 
the fees of her counsel in such case would not be 
a charge for necessaries furnished her, for the 
services of counsel so rendered would be wholly 
unnecessary. Asis said by the Supreme Court 
of Georgia in Sprayberry v. Merk, 30 Ga. 81, 76 
Am. Dec. 637: ‘As this power on her part is 
founded on the necessity of the case, so its ex- 
tent does not exceed the demands of the neces- 
sity. Where the action is not necessary for the 
wife’s protection, or it does not appear that the 
grounds for the wife’s complaint were true, the 
law will not imply a promise on the part of the 
husband to pay for legal services rendered to the 
wife in prosecuting an action for divorce.’ 
Sherwin v. Maben, 78 Iowa, 467, 43 N. W. Rep. 
292. In our opinion, it affirmatively appears 
from appellants’ petition that the suit for di- 
vorce, in which they claim that the appellee is 
liable to them for services rendered as counsel, 
was not brought and prosecuted in good faith 
upon probable ground by appellee’s wife, and 
that she was not entitled to a divorce in the suit 
wherein the alleged professional services were 
rendered by appellants, and that, therefore, their 
petition states no cause of action, and that the 
court below did not err in sustaining »ppellee’s 
exception to it.” 





JURISDICTION OF FEDERAL CouRTS—RE- 
MOVAL OF CAUSES.—The United States Circuit 
Court for the District of Kentucky, recently de- 
cided an interesting point of law in regard to the 
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removal of causes to federal courts. In the case 
of Whitworth v. Railroad, 107 Fed. Rep. 557, it 
was held that a defendant by appearing in the 
courts of a state in which neither plaintiff nor 
defendant resided, and filing a bond and petition 
to remove the case to the federal court, thereby 
waived his right to be sued in the district of his 
residence guaranteed by the judiciary act, and 
thereby submitted himself to the jurisdiction of 
the state court; and hence plaintiff, after re- 
moval, is not entitled to have the cause remanded 
on the ground that the federal circuit court had 
no jurisdiction, in that neither plaintiff nor de- 
fendant was a resident of the state in which the 
suit was brought. The court gives an excellent 
review of the authorities: 

“Neither of the parties to this action being a 
citizen, resident, or inhabitant of Kentucky (as, 
for the purpose of this case, we may assume is 
the fact), it iscontended that the language of the 
statute above referred to, when properly con- 
strued, literally and necessarily excludes the 
right to remove the case, because, as neither 
party to the action is a resident or inhabitant of 
Kentucky, the circuit court of the United States 
would not, under section 1 of the act referred to, 
have original cognizance thereof, and conse- 
quently that the right of removal does not exist 
under section 2. Counsel for the plaintiff, in 
support of the motion to remand, cite the court 
to the cases of Yuba County v. Pioneer Gold Min. 
Co. (C. C.), 32 Fed. Rep. 183; Telegraph Co. v. 
Brown, /d. 337; Harold v. Mining Co. (C. C.), 33 
Fed. Rep. 529; Shaw v. Mining Co., 145 U. S. 
444, 12 Sup. Ct. Rep. 935, 36 L. Ed. 768; Railroad 
Co. v. Davidson, 157 U.S. 201, 15 Sup. Ct. Rep. 
563, 39 L. Ed. 672. 

‘*Undoubtedly, if there were no other decisions, 
those in the three cases first named would seem 
strongly to support the contention of the plaint- 
iff, whatever may be said as to the two others re- 
ferred to by his counsel. But while the judges 
who wrote, and those who concurred in, the 
opinions in those three cases did so rule at a date 
immediately succeeding the enactment of the 
statute, those cases have been expressly over- 
ruled, and the whole current of decisions since 
that time has been the other way, and it may be 
~ regarded as conclusively established that the 
right of removal exists in such cases where a 
general appearance is entered, especially if fol- 
lowed by an answer to the merits of the contro- 
versy. The cases are numerous, but the court 
will refer only to the following: Cowell v. Sup- 
ply Co. (C. C.), 96 Fed. Rep. 769; Creagh v. So- 
ciety (C. C.), 83 Fed. Rep. 849; Duncan v. As- 
sociated Press (C. C.), 81 Fed. Rep. 417; Long v. 
Long (C.C.), 73 Fed. Rep. 369; Sherwood v. 
Mississippi Valley Co. (C. C.), 55 Fed. Rep. 1; 
Bank v. Pagenstecher (C. C.), 44 Fed. Rep. 705; 
Uhle v. Burnham (C. C.), 42 Fed. Rep.1; Am- 
sinck v. Balderston (C. C.), 41 Fed. Rep. 641; 
Burck v. Taylor (C. C.), 39 Fed. Rep. 581; Kan- 
sas City & I’. R. Co. v. Interstate Lumber Co. 


ee 





(C.C.), 37 Fed. Rep. 3; First Nat. Bank v. Mer- 
chants’ Bank, Jd. 657; Hulbert v. City of Topeka 
(C. C.), 34 Fed. Rep. 511; Wilson v. Telegraph 
Co., Id. 561; Fales v. Railroad Co. (C. C.), 32 
Fed. Rep. 673. Judge Dillon, in his well ap- 
proved work on Removal of Causes (in section 
96), says: ‘At first it was held that if the action 
was brought against a defendant in a district of 
which he was not an inhabitant, so that the fed- 
eral court would not have originally had juris- 
diction of it under the first section of the act, it 
could not be removed under the second section. 
But this position was soon abandoned. It was 
next considered that, while the right of removal 
might depend upon the capacity of the particular 
federal court to entertain original jurisdiction of 
the suit sought to be removed, yet the statute 
permitted the plaintiff to sue the defendant in 
the federal district of the plaintiff’s own resi- 
dence as well as in that of which the defendant 
was an inhabitant, where the federal jurisdiction 
depended only on the fact ofa diverse citizenship 
of the parties; and therefore such a suit was re- 
movable by the defendant, if brought ina state 
court of the plaintiff's own state. But this rule 
was in turn superseded by a more liberal doc- 
trine. It came to be perceived that the restrict- 
ive language of the first section of the act was 
referable only to suits commenced in a federal 
eourt by original process or proceeding, and had 
no application to suits removed from state courts, 
and that the word ‘‘jurisdiction”’ in the clause in 
the section relating to suits of which the federal 
courts may have original jurisdiction is not to be 
taken in the narrow sense of a jurisdiction over 
the person of the defendant by reason of his resi- 
dence within certain territorial limits, butin a 
wider sense, meaning jurisdiction over the whole 
class of cases enumerated in the statute. Ac- 
cordingly, it is now well settled that, where the 
parties are citizens of diiierent states and the 
other conditions of removability are satisfied, the 
cause may be removed to a federal court, not- 
withstanding the fact that neither plaintiff nor 
defendant is a citizen or resident of the state 
where the suitis brought, or of the district within 

he territorial jurisdiction of the federal court to 
which it is to be transferred.’ ”’ 


HusBAND AND WIFE — MARRIED WOMEN’S 
ActTs—GIFT TO HusBAND.—The extent to which 
a wife will be considered a feme sole in making a 
gift to her husband, as affected by the Married 
Women’s Acts, is splendidly illustrated by the 
decision of the Court of Appeals of New Jersey 
in the recent case of Adams v. Spencer, 49 Atl. 
Rep. 10. The court held that the statutes in the 
several states as to the property of married 
women, when as broad as the Texas statutes, or 
that of New Jersey, have entirely overthrown the 
common-law ruleof the merger of the wife’s en- 
tity and estate, upon marriage, in the husband, 
and that it is unnecessary under these statutes; 
that a wife shall take from her husband a prom- 
issory note, or other acknowledgment, upon 
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handing him money of her separate estate, to be 
able to establish that such taking by him was a 
loan. In such a transaction she will be consid- 
ered as a feme sole, and as ifa stranger to her hus- 
band. The court’s opinion is a valuable annota- 
tion on the extent to which the recent married 
women’s acts have gone in abrogating the com- 
mon-law disability of the wife in contracting with 
her husband. The court said in part: ‘The 
statutes now existing in the several states as to 
the property of married women have entirely 
overthrown the common-law rule of the merger 
of the wife’s entity and estate, upon marriage, in 
the husband. {tis no longer necessary to hold 
that, because a hysband takes his wife's property 
into his possession, she is remediless. Nor is it 
necessary that she take from her husband a 
promissory note, or some other acknowledgment, 
that the handing him the money was nota gift. 
There seems no reason in common sense that 
when a husband takes of the principal of his 
wife’s estate into his possession, that he should 
be presumed to acquire it as his own unless she 
has exacted some evidence in writing, or an ex- 
press agreement by him, otherwise. There are 
many reasons why the rule should be the reverse 
of this, and that such a taking should be deemed 
a loanto him unless he prove otherwise. In 
equity, surely, no other rule should obtain. Even 
at common law a wife in equity might have a 
separate estate over which she had the jus dis- 
ponendi as if she were a feme sole. Caton v. Ride- 
aut, 1 Macn. & G. 599; Jones v. Clifton, 101 U. S. 
225, 25 L. Ed. 908. If itis clear thata husband 
has taken the principal of his wife’s separate es- 
tate, with or without her consent, but without an 
express gift or clearly implied intent to give, 
equity should hold it not to be a gift, but to be 
treated in the same manner as the money or prop- 
erty of any other person taken by the husband 
under like circumstances would be treated. The 
true principle is stated by Mr. Justice Field, of 
the United States Supreme Court, in speaking for 
that court, as follows: ‘We are of the opinion 
that * * * there would be no presumption, 
since the passage of the married woman’s act, 
that she intended to give to her husband the 
moneys she placed in his hand, any more than a 
gift would he inferred from a third person who 
in like manner deposited money with him. * * * 
We think that whenever a husband acquires 
possession of the separate property of his wife, 
whether with or without her consent, he must be 
deemed to hold it in trust for her benefit, in the 
absence of any direct evidence that she intended 
to make a gift of itto him.’ Stickney v. Stickney 
131 U. S. 227, 9 Sup. Ct. Rep. 677, 33 L.Ed. 136. 
The married woman’s act of the District of Col- 
umbia, upon which this decision was founded, is 
very similar to that of our own state, and not as 
clear and full as that of Texas. The Supreme 
Court of Pennsylvania has even stated the prop- 
osition in some of its phases more strongly than 
the United States Supreme Court. Grabill v. 


-restitution of funds so taken. 
‘Sauter, 119 Mo. 615, 24S. W. Rep. 137. The Su- 





Moyer, 45 Pa. 533. They say (Strong, J.): ‘When 
the act of assembly declares, as it does, that all 
property, real, personal and mixed, which shall 
accrue to any married woman during coverture 
by will, descent, deed of conveyance, or other- 
wise, shall be owned, used and enjoyed by such 
married woman as her own separate property; 
when the leading purpose of the act is to protect 
the wife’s estate by excluding the husband—it is 
impossible for us to declare that mere possession 
of it by the husband is proof that the title has 
passed from the wife to him. After it has been 
shown, as it was in this case, that the property 
accrued to the wife by descent from her father’s 
brother’s estate, the presumption necessarily is 
that it continued hers. In such a case it lies upon 
one who asserts it to be the property of the hus- 
band to prove a transmission of the title, either 
by gift or contract for value, for the law does not 
transmit it without the act of the parties. If 
mere possession were sufficient evidence of a gift, 
the act of 1848 would be useless to the wife. 
Nothing is more easy than for the husband to ob- 
tain possession, even against the consent of the 
wife; and when he obtains it with her consent it 
can be at most but a slight evidence of a gift.’ 
This case has since been followed in Bergey’s 
Appeal, 60 Pa. 408. In passing upon a like case 
the Supreme Court of Michigan says: ‘The usual 
rule is that, if one gives another money at his 
request, the law will imply a promise to repay; 
and we see no injustice in applying the rule 
against a husband, where there are no circum- 
stances tending to show a different understanding 
between the parties. This court has frequently 
held that the presumption of the law is against 
a gift by the wife to the husband, and the burden 
of proving itis upon him.’ Sykes v. Bank, 115 
Mich. 321, 73 N. W. Rep. 369. 

‘The Missouri supreme court holds that, where 
a husband had reduced his wife’s personal prop- 
erty to possession before the passage of the mar- 
ried woman’s act of 1875, as he had the legal 
right to do, after the passage of that act the fact 
that he had done so would, to the extent he had 
so done, furnish a sufficient consideration for a 
valid deed of gift of land to the wife to make 
Scrutchfield v. 


preme Court of Pennsylvania, in Re Hauer’s Es- 
tate, clearly states the rule here elucidated, and 
the distinction between the presumption as to a 
gift by the wife of her separate estate as between 
principal and income used by her husband, as 
follows: ‘But a broad and plain distinction is 
drawn by the cases between the receipt by the 
husband of the income of his wife’s separate 
property and the receipt by him of the principal 
or corpus of herestate. A gift of the income may 
be implied from his receipt of it with her consent. 
but a gift of the principal will not be presumed 
from her mere acquiescence in his receipt and 
use of it.’ Zn re Hauer’s Estate, 140 Pa. 420, 425, 
21 Atl. Rep. 445, 446. 
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“Tt will answer no useful purpose to further 
extend this opinion by reference to other author- 
ities. Since 1848—which was about the year of 
the beginning of the statutory creation of the 
wife’s separate property rights—the trend of the 
decisions in all the states has been toward the 
rule here contended for. It can safely be said 
that with scarcely an exception the Supreme 
Court of the United States and the courts of last 
resort of all the States have held that, as to the 
principal of the wife’s separate estate taken into 
the possession of a husband, and used by him, he 
or his personal representative is bound to ac- 
count to her, and that to sustain a refusal to so 
do, or to relieve from equitable liability to so do, 
the burden is on him to establish that he received 
such property as a gift from her. His mere pos- 
session of it will not imply such a gift any more 
than it would from a like receipt from any other 
person. There appears no good reason, either 
in law or morals, why such should not be the 
rule.” 





EFFECT OF STATUTES FIXING THE 
FACE OF A POLICY OF INSURANCE 
AS A LIQUIDATED DEMAND. 


Of comparatively recent years the legisla- 
tures of quite a number of the states have 
passed laws fixing the amount of recovery in 
the event of a loss of property protected by 
a fire insurance policy. These laws are usu- 
ally restricted to real estate for the reason, 
no doubt, that this is fixed, tangible and 
easily ascertainable, and it is not so easy for 
the assured to perpetrate a fraud of any 
kind, as in the case of personalty, which can 
be conveniently removed, concealed or mis- 
represented. The theory of the law is, it is 
but proper that the companies pay for what 
they insure where they have every opportu- 
nity to ascertain the precise status of the 
property covered; for the supposition is, 
they take a premium upon the basis of a full 
liability in case of a total loss. But while 
this may be supposed, itis not really the 
case according to the letter of the contract, 
for the policies always stipulate for a deduc- 
tion of some kind in some amount by reason 
of one provision or another. In Mississippi 
it is provided: ‘‘In suits brought upon pol- 
icies of insurance against loss by fire, here- 
after issued or renewed, the insurer shall not 
be permitted to deny that the property in- 
sured was worth, at the time of issuing the 
policy, the full value upon which the insur- 
ance was calculated.’’! In Missouri the law 


1 Acts Miss. 1896, ch. 56. 





is: ‘‘In all suits brought upon policies of 
insurance against loss or damage by fire, 
hereafter issued or renewed, the defendant 
shall not be permitted to deny that the prop- 
erty insured thereby was worth, at, the time 
of issuing the policy, the full amount insured 
therein on said property ; and in case of total 
loss of the property insured the measure of 
damages shall be the amount for which the 
same was insured, less whatever depreciation 
in value below the amount for which the 
property is insured.’’? In Arkansas, by Aot 
March 18, 1889, it is provided: ‘‘A fire in- 
surance policy in case of a total loss of the 
property insured, shall be held and consid- 
ered a liquidated demand against the com- 
pany taking such risk for the full amount 
stated in such policy, or the full amount 
upon which the company charges, collects or 
receives apremium.’’® This law is restricted 
to real property. Acts more or less similar 
are to be found in a number of other states ; 
and when these laws have been enacted they 
operate upon every contract of insurance of 
the kind embodied in their provisions, and 
become part and parcel of the agreement it- 
self. The law reads its provisions into these 
contracts regardless of any other stipulation 
or agreement of the parties. As was well ex- 
pressed by the Supreme Court of Ohio, the 
statute ‘‘moulds the obligation of the con- 
tract into conformity with its provisions, and 
establishes the rule and measure of the as- 
sured’s liability.’’* It is clear, however, 
that the operation of these statutes must be 
restricted to contracts of insurance made 
after they become effective. They cannot 
alter or deny vested rights existing by virtue 
of acontract of insurance in force at the 
time of their enactment. This the legisla- 

2 Rev. St. Mo. 1889, ch. 89, § 5897, art. 4. 

3 Acts Ark. 1899, p. 112. 

4 Queen Ins. Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 
Rep. 1072; Emery v. Piscatqua Fire & Marine Ins. 
Co., 52 Me. 322; White v. Connecticut Mut. Life Ins. 
Co., 5 Cent. L. J. 486; Reilly v. Franklin Ins. Co., 43 
Wis. 449; Oshkosh Gas Light Co. v. Germania Fire 
Ins. Co., 71 Wis. 454,37 N. W. Rep. 819; Chamberlain 
v. New Hampshire Fire Ins. Co., 55 N. H. 249; Wall 
v. Equitable Life Assur. Soc., 32 Fed. Rep. 278; Lan- 
cashire Fire Ins. Co. v. Bush (Neb.), 82 N. W. Rep. 
318; Western Assurance Co. v. Phelps (Miss.), 27 
South. Rep. 745; Cayon v. Dwelling House Ins. Co., 
68 Wis. 510, 32 N. W. Rep. 540; Home Ins. Co. v. 
Bean, 42 Neb. 587, 60 N. W. Rep. 907; Havens v. Ger- 
mania Fire Ins. Co., 123 Mo. 403,278. W. Rep. 718; 
Insurance Co. of North America v. Bachler, 44 Neb. 
549, 62 N. W. Rep. 911. 
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ture of no state can do.® As the law itself 
fixes the measure of recovery, this becomes 
mandatory as a part of the legal status be- 
tween the insurer and assured. And while 
the assured could, no doubt, in a case of bona 


Jide controversy over a contract of insurance 


accept an amount less than the face of the 
policy as a compromise adjustment of the 
dispute, and thereby preclude himself from 
any further benefits by reason of the con- 
tract, yet he cannot, by contract or other- 
wise short of fraud or criminal eonduct, as a 
rule, waive the benefits or requirements of 
the law.® This being true, an agreement on 
the part of the assured to accept, in full sat- 
isfaction of his demand, an amount less than 
the full face of the policy would not preclude 
or estop him from afterward maintaining an 
action against the company for the differ- 
ence between the face amount and amount 
received, for such a contract would, in ad- 
dition to being contrary to the policy of the 
law, be without consideration to support it.’ 
[t necessarily follows, therefore, that the ac- 
ceptance by the assured of a policy or con- 
tract of insurance providing for a mode of 
settlement different from that fixed by law, 
does not preclude the holder of the policy 
from insisting upon a recovery for the 
amount of the policy.* Likewise a stipula- 
tion in the contract of insurance whereby the 
assured agrees, in case of loss, to consider 
the property insured personalty where the 
law fixes the amount of recovery on real 
property only. This is nothing less than an 


5 Chamberlain v. New Hampshire Fire Ins. Co., 55 
N. H. 249; Reilly v. Franklin Fire Ins. Co., 48 Wis. 
449. 

6 Western Assurance Co. v. Phelps (Miss.), 27 
South. Rep. 745; Havens v. Germania Fire Ins. Co., 
125 Mo. 403, 27S. W. Rep. 718; Queen Ins. Co. v. Les- 
lie, 47 Ohio St. 409,24 N. E. Rep. 1072; Dugger v. 
Mechanics’ & Traders’ Ins. Co., 95 Tenn. 245, 32 S. W. 
Rep. 5; Phenix Ins. Co. v. Levy, 12 Tex. Civ. App. 
45, 33 S. W. Rep. 992. 

7 Heaslet v. Spratlin, 54 Ark. 185, 15 S. W. Rep. 461; 
Warren v. Skinner, 20 Conn. 559; Bailey v. Day, 26 
Me. 88; Cumber v. Wahe, 1 Str. 426; Blanchard v. 
Noyes, 3 N. H. 518; Fitch v. Sutton, 5 East, 230; Mil- 
ler vy. Eldridge, 126 Ind. 467, 27 N. E. Rep. 182; 
Chambers v. Niagara Fire Ins. Co., 58 N. J. Law, 216, 
33 Atl. Rep. 288; McIntosh v. Johnson, 51 Neb. 33, 70 
N. W. Rep. 522; Wheeler v. Wheeler, 11 Vt. 60; Mor- 
rill v. Baggott, 157 11]. 240, 41 N. E. Rep. 689; Geiser 
v. Kershner, 4 Gill. & J. (Md.) 305; Boyd v. Hitch- 
cock, 20 Johns. 76, 78. 

8 Western Assurance Co. v. Phelps (Miss.), 27 
South. Rep. 45; Dugger v. Mechanics’ & Traders’ 
Ins. Co., 95 Tenn. 2456, 32 S. W. Rep. 5. 





attempt to evade the force of the law and 
will not be permitted.® Nor is the force and 
effect of the statute diminished in the least 
by a provision in the policy giving the in- 
surer the option to rebuild in event of a loss. 
For if this provision were effective the loss 
would not become a liquidated demand for 
the face of the policy, and as the law and 
the stipulation cannot both stand, the latter 
must give way to the former."’ Practically 
all fire insurance policies contain a provision 
that, in event of other insurance on the prop- 
erty the company shall not be liable in any 
event for a greater amount than the propor- 
tion which the face of the policy bears to the 
total insurance. The law supplants these 
provisions also, and the assured may recover 
from every company having a policy on the 
property just as though there had been but 
one contract, and this is necessarily true, 
though the various recoveries thus allowed 
may be several times the value of the prop- 
erty covered." Upon principle, however, 
this doctrine should not be carried to the 
extreme. For while the purpose of these 
laws is to assure the policy holder of just 
what his rights are, and to defeat the many 
provisions of a policy providing for an ad- 
justment of a loss for a less amount than the 
face of the policy in case of total destruc- 
tion, yet the law should not be so perverted 
as to serve as a sword of injustice. Statistics 
show that there are more losses of property 
by fire in the night time than during the day. 
Experience also teaches the well informed 
underwriter that at least half of the losses 
from fire are fraudulent or suspicious. It is 
obvious that itis necessary for a company 
wishing to do a legitimate business and suc- 
ceed, must steer clear of these fraudulent 
losses as far as possible, which is but justice 
to itself and the honest policy holders. If, 
therefore, an applicant for insurance should 
fraudulently conceal from a company the 
fact that he had insurance on the property in 


9 Havens v. Germania Fire Ins. Co., 123 Mo. 403, 27 
S. W. Rep. 718. 

1¢ Phenix Ins. Co. v. Levy, 12 Tex. Civ. App. 45, 33 
S. W. Rep. 992; Orient Ins. Co. v. Levy (Tex. Civ. 
App.), 38 S. W. Rep. 995; Orient Ins. Co. v. Daggs, 
172 U. S. 557, 19 Sup. Ct. Rep. 281. 

11 Havens v. Germania Fire Ins. Co., 123 Mo. 403, 27 
S. W. Rep. 718; Queen Ins. Co. v. Jefferson Ice Co., 
64 Tex. 578; Oshkosh Gas Light Co. v. Germania Fire 
Ins. Co., 71 Wis. 454, 37 N. W. Rep, 819. 
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contemplation to the amount of its value or 
more, and thereby induce a contract, cer- 
tainly no just court would adjudge that a 
loss under a policy thus obtained should be 
paid in whole or in part whether it contained 
a clause for contribution or not. In such 
cases the fraud strikes at the very foundation 
of the contract. Were it otherwise, it is but 
clear that the statute would encourage and 
license the most reprehensible and uncon- 
scionable conduct on the part of those taking 
insurance in bad faith. Upon this principle 
it would never be held by any court that the 
insured could willfully and criminally burn 
his own property and then invoke the aid of 
the law to collect the policy.” But where 
there are several policies upon the same prop- 
erty with the consent of the companies, the 
effect of a total loss is to make them all sev- 
erally liable for the face of the respective 
policies. In the case of a sea-going vessel 
protected by valued*policies when the loss is 
partial, only the measure of recovery is the 
actual damage. That is, the cost of the nec- 
essary repairs, less the usual deduction for 
the difference in value between the new and 
the old." In cases of this kind, the liability 
of the several companies is in proportion to 
the amount the several policies bear to the 
whole liability." When these statutes fix the 
amount of recovery in cases of a total loss to 
real property there can be no proper conten- 
tion that the statute must embrace losses on 
personal property as well. These laws are 
an invasion of the common law, and should 
not be construed beyond their letter or nec- 
essary intendment.” Where the insurance 
is on both real and personal property, and 
evidenced by single policy, the amount of 
recovery for a loss on the building, if total, 
would be the amount specified in the policy 
on the building; while the remaining per- 
sonal property would be subject to the three- 
quarter loss clause and other provisions of 
the policy. But if the policy should be writ- 
ten for a total amount on real and personal 


12See Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 
Sup. Ct. Rep. 281; Queen Ins. Co. v. Leslie, 47 Ohio 
St. 409, 24 N. E. Rep. 1072. 

13 International Nav. Co. v. Atlantic Mutual Ins. 
Co., 100 Fed. Rep. 103. 

14 International Nav. Co. v. Atlantic Mutual Ins. 
Co., 100 Fed. Rep. 103. 

15 Warshawky v. Anchor Mutual Fire Ins. Co., 98 
Iowa, 221, 67 N. W. Rep. 237. 





property without designating any particular 
sum for either kind of property the question 
of the extent of recovery becomes more difli- 
cult. Here there would be no specified 
amount in the policy on the building and as 
the policy covers the building as part only of 
the risk, it could not well be said that a total 
loss of the building would entitle the assured 
to recover the full face of the policy, only a 
part, and an indefinite part, of which cov- 
ered the building. The loss might be more 
extensive on the personal property than on 
the building, or might be the reverse. The 
loss on both might be more than the value of 
either kind of property. There is no fixed 
amount recoverable on either, and as, in the 
nature of things, the measure of recovery on 
the building could not be fixed by the amount 
of the policy on the building and personalty 
together it would seem that the adjustment 
of the loss would have to be made regard- 
less of the statute, for, reading these laws 
strictly, they can only apply where the policy 
fixes some definite amount on the building. 
All losses, however, are not total, and when 
not, the rules of adjustment in force before 
the passage of the valued policy law apply. 
In order, therefore, to ascertain the amount 
recoverable, it is, of course, necessary to 
learn whether there has been a total loss. 
The burden of showing a total loss is prop- 
erly upon the assured, for he assumes, in his 
action against the company, the affirmative 
of the proposition, and if there has been only 
a partial loss, he is not entitled to the full 
amount of the policy but only the actual 
damage subject to the three-fourths loss 
clause or other valid provisions of the 
policy. If there is no dispute about the 
facts, or if they be such that no two impar- 
tial minds can reach a different conclusion, 
the question of a total loss will be one of 
law ; otherwise, one of fact.’ Again, there 
may arise a question as to whether the prop- 
erty in dispute is real or personal. The gen- 
eral rule for ascertaining this is: All struct- 
ures and improvements placed upon land 
with a view to permanency and permanently 


16 Lancashire Ins. Co. v. Bush (Neb.), 82 N. W. Rep. 
411. 

17German Ins. Co. v. Eddy, 36 Neb. 461, 54 N. W. 
Rep. 856; Corbet v. Insurance Co., 85 Hun, 250; 
O'Keefe v. Liverpool, London & Globe Ins. Co., 140 
Mo. 558, 41 S. W. Rep. 922. 
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affixed to the realty are deemed a part of the 
realty in law.'® The fact that a building may 
have been previously destroyed in part by 
fire will not change the rule that the face of 
the policy must be taken to be a liquidated 
demand against the company. For, while 
the building may have been previously burned 
in part, it is nevertheless true that the de- 
struction of the remainder of the building 
during the life of a policy thereon comes 
within the law and fixes the amount recover- 
able.’ In cases of this kind, itis the build- 
ing as it stood when the insurance became 
effective, not at a time before there was any 
previous injury thereto. The structure, in 
other words, is still a building, or realty, 
within the meaning of the valued policy acts. 
Policies of insurance usually stipulate that 
any false swearing by the assured in making 
proofs of loss, or otherwise in connection 
with the contract of insurance, shall avoid the 
contract. It has been held that swearing 
falsely will not vitiate the obligation under 
these laws unless done before the insurance 
became effective.” And a false statement 
as to the value of the property in procuring 
the insurance will not prevent a full recovery 
unless made fraudulently.24 The statute 
overrules all provisions of the policy restrict- 
ing the amount of recovery by a three-fourths 
loss or value clause or other like stipulation.” 
And the fact that the assured may fail to 
furnish plans and specifications of a building 
destroyed, when demanded by the company 
and required by the policy, will not preclude 
a complete recovery.” And of course an 
agreement to arbitrate the amount of the 
loss or the amount recoverable is ineffect- 
ive.* But by no means does or should it 
follow that the insurer must be precluded 


18 British-Aimerican Assurance Co. v. Bradford, 60 
Kan. 82, 55 Pac. Rep. 335. 

19 Hamburg-Bremen Fire Ins: Co. v. Garlington, 66 
Tex. 103,13 S. W. Rep. 337. 

20 Bammessel v. Brewers Fire Ins. Co., 43 Wis. 463. 

21 Cayon v. Dwelling-House Ins. Co., 68 Wis. 510, 82 
N. W. Rep. 540. 

22 Hickerson v. German-American Ins. Co., 96 Tenn. 
193, 38S. W. Rep. 1041; Western Assurance Co. v. 
Phelps (Miss.), 27 South. Rep. 744. ‘ 

23 Royal Ins. Co. v. Levy (Tex. Civ. App.), 33 S. W. 
Rep. 994; Western Assurance Co. v. Brown (Tex. 
Civ. App.), 33S. W. Rep. 994. 

24 Baker v. Phenix Assurance Co., 57 Mo. App. 55, 
96; German Ins. Co. v. Eddy, 36 Neb. 461, 54 N. W. 
Rep. 856; Home Fire Ins. Co. v. Bean, 42 Neb. 537, 
60 N. W. Rep. 907. ; 





from legitimately protecting himself from 
fraud, imposition or other injury by reason- 
able stipuiations and requirements which be- 
come, according to the contract, conditions 
precedent to a right of recovery. And it is 
doubtful, at least, if the decision of one of 
the numerous courts of appeal in Texas, re- 
ferred to herein, declaring a failure to fur- 
nish plans and specifications of the building 
as a condition of a right of recovery inopera- 
tive. For such a requirement does not in 
the least militate against the right to 
recover the full amount of the policy, 
but is required as a condition of any recovery 
at all. Without the valued policy acts it 
would not be seriously contended that such 
clauses are void. They should not be any 
more so than the requirements of proofs of 
loss. They are in the nature of proofs, and 
may serve at least some purpose in showing 
whether the assured has acted in good faith 
in effecting the insurance. Upon this prin- 
ciple it has been held that the insured is not 
entitled to recover unless he furnishes proofs 
of loss as required by the policy. The 
making of proofs of loss simply entitles the 
assured to recover. If he is entitled to re- 
cover anything after this is done, he will be 
entitled to recover the face of the policy. If 
the proofs are not furnished by the assured, 
or waived by the insurer, there can be no re- 
covery in whole or in part. The require- 
ment of this kind does not deny the right to 
a full recovery when proofs are properly made. 
Again, policies generally stipulate against an 
increase in the hazard of the risk. And if 
the assured ignores this and a loss occurs, 
he will be precluded from a recovery in any 
amount, regardless of the valued policy law.” 
Likewise, the companies have a right to em- 
body in their policies stipulations against 
vacancy. For this is but another way of 
fortifying against an increased hazard, as 
experience teaches that a vacant house is 
more apt to burn than one occupied. In 
other words, the insured agrees to pay the 
full face of the policy upon condition that 
the building continue occupied. And as such 
stipulation is a valid condition precedent to 
a right of recovery of the full amount, a vio- 


25 Harriman v. Queen Ins. Co., 49 Wis. 71,5 N. W. 
Rep. 12. 

26 Oshkosh Gas Light Co. v. Germania Fire Ins. Co., 
71 Wis. 454, 37 N. W. Rep. 819. 
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lation of it will preclude any recovery.”’ 
The period of limitation within which an 
action may be brought is usually limited by 
the policy to six or twelve months. An action 
on a policy on realty under these laws, there- 
fore, would, upon principle, have to be 
brought within the time thus fixed, else no 
recovery in whole or in part could be had. 
The fact that the law makes the face of the 
policy a liquidated demand does not do away 
with the statute of limitations, nor with the 
period fixed in the policy within which the 
suit must be brought as condition of re- 
covery.” 

These statutory changes in the common 
law liability of insurance companies on con- 
tracts of insurance have not been favored by 
the companies. They have contested them 
on various grounds and, asarule, with re- 
sults in favor of the force and effect of the 
statute bearing onthe subject. This oppo- 
sition to the law has been carried through all 
tre courts to the Supreme Court of the 
United States. The validity of the Missouri 
statute before referred to, was assailed in an 
action on a policy of insurance for $800 on a 
barn, issued to one Daggs by the Orient In- 
surance Company, a corporation organized 
under the laws of Connecticut, and doing a 
general insurance business in Missouri. 
There was no controversy about the facts in 
the case, but the company set up in its answer 
a clause of the policy as follows: ‘‘Said in- 
surance company shall not be liable beyond 
the actual cash value of the property at the 
time any loss or damage occurs, and that the 
loss or damage shall be ascertained or esti- 
mated according to the actual cash value of 
the property at the time of the fire, and shall 


in no case exceed what it will cost to replace. 


the same.’’ It was further alleged in the 
answer that the actual value of the property 
destroyed did not exceed $100, and that the 
statute was invalidated by reason of that 
clause of the national constitution declaring 
that no state can pass any law impairing the 
obligation of contracts. The drag-net four- 
teenth amendment was also invoked to obli- 
terate the state law. To this plea a demurrer 
was filed by the plaintiff, which brought the 
issues as to the validity of the Missouri law 


7 Hilton v. Phoenix Assurance Co., 92 Me. 272, 42 
Atl. Rep. 212. 
33 Am. Law Reg. & Rev. (Vol. 2, N.S.) 52. 





squarely before the court for determination. 
The circuit court sustained the contention of 
the plaintiff, and this ruling was affirmed on 
appeal to the Missouri Supreme Court sitting 
in banc.” From this decision the company 
sued out a writ of error, and brought the 
record up to the Supreme Court of the 
United States for review. That learned tri- 
bunal,speaking through Mr. Justice McKenna, 
held that the provisions of the state law came 
clearly within the police power of the state ; 
‘‘that the state surely has the power to de- 
termine that this result is desirable, and to 
accomplish it even by a limitation of the 
right of contract claimed by plaintiff in 
error;’’ that, after the company knowingly 
undertakes to indemnify the assured in a cer- 
tain amount upon certain property by reason 
of loss or damage by fire, with the statute 
staring it in the face, and which, by force of 
law, becomes a part and parcel of every con- 
tract, is estopped to say it is not liable as 
prescribed by the state law; that the several 
states may prescribe the liabilities under 
which corporations created under its laws 
shall conduct their business, and that foreign 
corporations of like character are no less 
subject to this authority.” The theory is, it 
is not so much the impairing of a contract as 
it is holding the parties to it when it has been 
made. For the law of the land is of more 
dignity than a contract which repudiates the 
law itself. So it may be considered settled 
authoritatively, by both state and national 
courts, that these valued policy acts are 
effective and binding. 


Nashville, Ark. W. C. RopcGers. 


29 Baggs v. Orient Insurance Co., 1386 Mo. 362, 38 S. 
W. Rep. 85. 

30 Orient Insurance Co. v. Daggs, 172 U. S. 557, 19 
Sup. Ct. Rep. 281. Similar conclusions have been 
reached in other jurisdictions. Lancashire Ins. Co. 
v. Bush (Neb.), 82 N. W. Rep. 315; Dugger v. Me- 
chanics’ & Traders’ Ink. Co., 95 Tenn. 245, 382 S. W. 
Rep. 5; Pheenix Ins. Co. v. Levy, 12 Tex. Civ. App. 
45, 33 S. W. Rep. 992. 








CORPORATIONS—OFFICERS—RIGHT TO COM- 
PENSATION. 


BASSETT v. FAIRCHILD. 


Supreme Court of California, May 9, 1901. 
Where a director of a corporation performed 
services as its manager, not pertaining to his duties 
as director, he is entitled to recover the reasonable 
value of such services, though no rate of compensa- 
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tion was fixed by the board of directors prior to 
performance of the services. 


MCFARLAND, J. It is averred in the complaint 
that each of the plaintiffs is the owner of at least 
five shares of the eapital stock of the corporation 
defendant, the Bitumen Consolidated Mininy 
Company, the capital stock being $300,000, 
divided into shares of $100 each, and that this 
action is brought on behalf of themselves and 
other stockholders. It is also averred that dur- 
ing the times when the alleged wrongs were 
committed, defendants Fairchild, Perine, Wal- 
rath and Miles were directors of the corporation 
defendant; the whole number of directors being 
six,and the other two being Bassett and one 
Swift. It is further averred that said defendants, 
being a majority of the board of directors, im- 
properly expended certain moneys of the cor- 
poration, and the purpose of the action is to 
recover from them the amount of money alleged 
tohave been thus expended. The court ren- 
dered judgment against Fairchild, Perine, and 
Walrath for $10,729.90, which sum consists of 
$8,665.80 found to have been improperly ex- 
pended, and legal interest thereon for several 
years; and against defendant Miles for $7,129.90 
for money, andinterest thereon.} found to have 
been improperly expended by the directors by 
acts in which he participated. From the judg- 
ment, andfrom an order denying their motion 
fora new trial, the defendants appeal. The 
chief item of appellants’ liability allowed by the 
court, which is contested by appellants, is $6,475 
paid defendant Fairchild for services as general 
manager of the corporation defendant before his 
compensation therefor had been fixed, which 
sum, with interest thereon, makes up the main 
amount of the judgment. There is no averment, 
or proof, or finding of any fraud committed by 
appellants, but the theory of the complaint seems 
to be that in authorizing the payment of the said 
money to Fairchild the appellants acted with 
gross neglignce. The appellants admit the pay- 
ment of this money, and justify it. The findings 
seem to follow the theory of the complaint; but 
so far as they may be construed to tind that ap- 
pellants were guilty of such negligence as 
would render them liable on the ground 
of negligence alone, or that they will- 
fully intended to injure the corporation 
for their own personal gain, they are not 
supported by evidence. Itis apparent, therefore, 
that the judgment was based on the principle 
that the payment of the money to Fairchild was 
unlawful because it was paid before his salary as 
general manager had been fixed. and that, as will 
be seen hereafter, it was so entirely illegal and 
ultra vires that it could not be ratified or made 
valid by any subsequent act of either the direc- 
tors or the stockholders. Immediately after the 
organization of the corporation, and in Septem- 
ber, 1891, Fairchild was duly elected vice presi- 
dent and general manager, and remained such 
during the time mentioned in the complaint. He 





immediately commenced to perform his duties 
as general manager, which duties were numerous 
and onerous, and occupied almost his entire time. 
The various kinds of work wbich he did as man- 
ager fully appear in the evidence, and need not 
be here given in detail. There is no doubt that 
his services were highly valuable, and there is 
no doubt that they were of such a character as to 
preclude any reasonable supposition that they 
were to be gratuitous. But there was no resolu- 
tion of the board of directors and no express con- 
tract determining what compensation he should 
have for his services as manager prior to Novem- 
ber 9, 1892, and for this reason it is contended by 
respondents that he cannot legally have any com- 
pensation prior to that date. Fairchild expected 
to receive compensation for his work as manager, 
the amount todepend somewhat upon the vol- 
ume of business that would be developed, and the 
testimony of Walrath, president, and Perine, 
treasurer, of the corporation, shows that it was 
not expected by them or the other directors that 
he was to work gratuitously. Moreover, his 
work as manager was done with the knowledge 
of the directors, but there was no formal action 
taken on the subject until November 9, 1892. 
Some time before that date the president paidFair- 
child, on account of his services, out of the mon- 
ey of the corporation, $3,600; and on November 
9, 1892, the board of directors passed a resolution 
which, after reciting that Fairchild had been in 
the employ of the corporation since its organi- 
zation ‘‘as managing agent and manager,”* and 
had been paid by the president $3,600 for his 
services, declared that ‘‘the acts of said presi- 
dentin advancing and paying said J. A. Fair- 
child said sum of $3,600 on account of his serv- 
ices be, and the same is hereby, approved, 
ratified, and confirmed.’’ ‘There were present at 
this meeting four directors, who constituted a 
quorum. Fairchild was one of the four, but he 
did not vote on the resolution, which was passed 
by the votes of the other three. At this same 
meeting a resolution was passed reciting that 
Fairchild had been elected general manager in 
September, 1891, and had ever since been acting 
as such without having his salary fixed, and de- 
claring that his salary ‘tbe, and the same is_ 
hereby, fixed at the monthly sum of $200 per 
month from November 1, 1891, to. April 1, 1892, 
and that thereafter he should receive a salary of 
$7050 per month, which should remain the same 
until changed by the board of directors.”” On 
the 10th day of January, 1893, there wasa 
general meeting of the stockholders. At this 
meeting there were present stockholders repre- 
senting 2,510 shares of the capital stock of 3,000 
shares; and by a resolution adopted by a major- 
ity of the shares, exclusive of those represented 
by Fairchild, it was resolved ‘‘that all the acts of 
the board of directors and officers of this com- 
pany for the past year be approved and ratified.” 
The by-laws provide that ‘‘the compensation and 
terms of office of an officer of the corporation 
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(other than directors) shall be fixed and determ- 
ined by the board of directors.”’ This language 
does not on its face mean that the compensation 
must be expressly and definitely agreed upon and 
settled before performance of the services; but 
respondents contend that under the general law, 
established by judicial decisions. there can be no 
lawful allowance toan officer of a corporation 
for services, no matter what their character and 
value, where the amount of the compensation had 
not been fixed prior to the rendition of the ser- 
vices. Many authorities on this subject have been 
cited on both sides, and they are to some extent 
conflicting. Most of those cited by respondents 
merely declare the rule that a *‘director’’ as such, 
without some previous understanding is not en- 
titled to pay for services which are within the 
ordinary duties to be expected of him as di- 
rector, although some of them no doubt apply the 
rule to other officers or agents who are also di- 
rectors, but as to the last proposition the weight 
of authority and reason is the other way. Asa 
general rule, when one person performs valuable 
services for another, whether the other be a cor- 
poration or a natural person, the law raises an 
implied promise to pay a reasonable compensa- 
tion for the services, unless they are performed 
under circumstances which show an understand- 
ing that they were tobe gratuitous. It fre- 
quently happens that one natural person per- 
forms valuable services far another natural per- 
son for which the former cannot recover, because 
circumstances show that they were rendered 
without any expectation of compensation. Now, 
it has been held that directors of corporations 
cannot, without previous express contract, re- 
ceive compensation for such ordinary services as 
are usually rendered by directors without pay; 
for the common understanding, as declared by 
judicial decisions, is that such services are pre- 
sumed to be rendered gratuitously. But that 
presumption does not apply to those onerous 
services performed by officers and agents ofa 
corporation, though they be also directors, for 
which compensationis usually demanded and 
allowed, and which could not reasonably be ex- 
pected to be performed for nothing. ‘The correct 
rule is stated by the United States Supreme 
Court in Construction Co. v. Fitzgerald, 137 U. 
S. 98, 11 Sup. Ct. Rep. 36, 34 L. Ed. 608. In 
that case, Fitzgerald, who wasa director of a cor- 
poration and treasurer, acted as superintendent 
and geueral manager, and as such did valua- 
ble work, ‘‘not at all pertaining to his office as 
director,’ and the question was whether he was 
entitled to compensation for such work done be- 
fore any compensation was fixed. The opinion 
of the court states that the triai court ‘‘instructed 
the jury that ‘if Fitzgerald, the plaintiff, acted as 
superintendent, treasurer, or general manager of 
said company, and transacted the usual business 
that devolves upon such officer of such a concern 
as that, with the knowledge and consent of the 
defendant’ (during the time before compensation 





was fixed), there would be an implied agreement 
onthe partof the defendant to pay what the 
services are reasonably worth, and afterwards re- 
peated this instruction more in detail, confining 
it to services as manager.’’ The verdict was for 
Fitzgerald, and the judgment was affirmed. The 
court said: ‘The general rule is well stated by 
Mr. Justice Morton (since chief justice of Massa- 
chusetts), in Pew v. Bank, 130 Mass. 391, 395: 
‘A bank or other corporation may be bound by 
an implied contract in the same manner as an 
individual may. But, in any case, the mere fact 
that valuable services are rendered for the benefit 
of the party does not make him liable upon an 
implied promise to pay for them. It often hap- 
pens that persons render services for others 
which all parties understand to be gratuitous. 
Thus, directors of banks and of many other cor- 
porations usually receive no compensation. In 
such cases, however valuable the services may 
be, the law does not raise an implied contract to 
pay by the party who receives the benefit of 
them. Torender such party liable as adebtor 
under an implied promise, it must be shown, not 
only that the services were valuable, but also that 
they were rendered under such circumstances as 
to raise the fair presumption that the parties in- 
tended and understood that they were to be paid 
for; or, at least, that the circumstances were 
such that a reasonable man, in the same situation 
with the party who receives and is benefited by 
them, would and ought to understand that com- 
pensation was to be paidfor them.’ Tested by 
this rule, we thinkthat the court fairly left it to 
the jury to determine whether Fitzgerald ren- 
dered services of such a character and under 
such circumstances that he was entitled to claim 
compensation therefor. Itcould not properly 
have been held as matter of law that he was not 
so entitled.”’ Rogers v. Railway Co., 22 Minn. 25, 
is a case directly in point. Itis stronger in sup- 
port of the proposition above stated than the case 
at bar, because the charter of the corporation in 
that case provided {that the board of directors 
should appoint the officers, ‘‘and fix their com- 
pensation for the services to be rendered.”’ Rog- 
ers was a director, and was appointed secretary 
of the corporation, and also acted as its land 
commissioner and attorney, and sued for the value 
of services rendered in such capacities. There 
had been no compensation fixed, nor any con- 
tract made, before the services were rendered. 
and it was contended there, as here, thatno com- 
pensation could be recovered for past services. 
But it was held otherwise. The court said, 
among other things, as follows: ‘The evidence 
showed thatthe plaintiff, while acting as land 
commissioner, was a member of the board of di- 
rectors. If bis services as land commissioner 
had been performed by him simply as a director, 
it might by that he could not recover for the 
same, since, in the absence of aspecial agreement 
for compensation, he would, according to many 
authorities, be presumed to have acted gratuit- 
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ously. But the duties and labors of a land com- 
missioner of a land grant railroad company do 
not necessarily nor presumptively pertain to a 
director as such. Indeed, it would be unreason- 
able to suppose that duties so onerous would be 
undertaken by one acting simply asa director 
without pay. For such extraordinary services, 
outside of and heyond his duties as director, a 
party may certainly recover, notwithstanding his 
directorship; for the reason that, even if he per- 
forms the duties of director gratuitousy, these 
services are nota part of those duties” (citing 
cases). In Henry v. Railroad Co., 27 Vt. 435, 
there was a standing resolution of the board that 
a director should not receive more than two dol- 
lars per day for special services, yet a director 
was allowed to recover for services which were 
outside his dutiesas a director in an amount 
much greater than could have been allowed un- 
der the resolution for services as director. The 
court said: ‘There are services which may be 
rendered for the benefit of a corporation, the per- 
formance of which may be delegated by the di- 
rectors to other persons. Forthat purpose the 
directors may employ, astheir agents, those who 
are not members of the corporation, or they may 
employ one of their own number. A director is 
notincapacitated to discharge those duties, and 
receive the same compensation which other 
agents would be entitled to recover. * * * In 
rendering those services the plaintiff was not act- 
ing in his official capacity as director, but as the 
agent of the corporation, and his compensation is 
no more limited by that vote than it would be if 
the services had been rendered by others who were 
not directors.’’ In Sawyer v. Bank,6 Allen, 209, the 
court, speaking of the circumstances under which 
the presumption arises that officers of a corpora- 
tion are to be paid for their services, says: ‘“‘Sucha 
presumption arises in reference to any species of 
work, labor, or employment which is usually and 
commonly the subject of hire and reward, and 
paid for, whether any specific bargain is or is not 
made concerning it." In Beach, Priv. Corp. § 
208, the author says: *‘When the charter ofa cor- 
poration provides that certain officers may be 
elected, and their salary fixed, by a board of di- 
rectors, and a president is thus elected, but with- 
a salary named, the law raises an assumpsit on 
the part of the corporation to pay a reasonable 
compensation for bis services rendered after 
election.’”’ In Mor. Priv. Corp. § 508, the author 
says: ‘Ifadirector is properly employed to 
perform services. which do not pertain to his 
office as director, he is entitled to such compen- 
sation as has been agreed upon, or asthe serv- 
ices are reasonably worth.’’ Thereare many other 
authorities tothe same effect as those above 
cited, but they are too numerous to refer to here. 
See Ang. & A. Corp. § 317; Pew v. Bank, 130 
Mass. 391; Chandler v. Bank, 13 N. J. Law, 255; 
Shackelford v. Railroad Co., 37 Miss. 209; Asso- 
ciation v. Meredith, 49 Md. 389; Cheeney v. 
Railroad Co., 68 Ill. 575; Bank v. Drake, 29 Kan. 





311; Severson v. Milling Co., 18 Mont. 13, 44 
Pac. Rep. 79; Felton v. Mining Co., 16 Mont. 81, 
40 Pac. Rep. 70. There was nothing decided in 
McCarthy v. Water Co., 111 Cal. 328, 43 Pac. 
Rep. 956, that conflicts with the views hereto- 
fore stated. There the plaintitf, who was a di- 
rector of the corporation defendant, sought to 
recover of the latter the value of services ren- 
dered without any previously fixed salary or 
compensation; and a judgment in his favor was 
reversed merely because the trial court had er- 
roneously excluded evidence offered by the de- 
fendant which ‘‘tended to show the relations of 
the parties, * * * and to throw light on the 
question whether or not it was intended that he 
should have compensation.’’ The court referred 
to Barstow v. Railroad Co., 42 Cal. 465,—which 
was also an action brought by a director to re- 
cover for services rendered before his compensa- 
tion had been fixed,—and quoted from the opin- 
ion in the latter case as follows: ‘The situation 
of the parties at the time—the relations, if any, 
in which they stood, of a business character or 
otherwise—are important to be known and con- 
sidered in order to arrive at a correct solution of 
the ultimate question involved.”’ In neither the 
McCarthy case nor the Barstow case is there 
anything in the nature of a decision that there 
cannot be arecovery by an officer of a corpora- 
tion who is also a director unless his salary had 
been previously fixed, but the contrary in both 
cases is assumed and necessarily decided. In the 
Mc Carthy case it is assumed that plaintiff could 
have recovered on ‘‘an implied contract arising 
out of, and inferable from, the situation and re- 
lation of the parties; anditis further said that. 
‘respondent, being a director of appellant, was 
not entitled to compensation for services ren- 
dered the corporation unless the circumstances 
were sucb as to raise an implied assumpsit to pay 
what they were reasonably worth.’’ We conclude, 
therefore, upon the authorities above noticed. as . 
well as upon reasonable and just principles, that 
Fairchild was not precluded from having a legal 
claim for the value of his services merely because 
that value had not been fixed beforehand. 


Nore.—Right of Directors of a Corporation to Com 
pensation for Services.—At common law,a trustee was 
not entitled to compensation, and could not recover on 
a quantum merurt; and the president and directors of 
a corporation are trustees for the stockholders, and 
for that reason the law does not imply a promise to 
pay them for discharging the duties imposed upon 
persons occupying that position. Cheney v. Rail- 
road, 68 Ill. 570; N. Y. & N. H. R. R. v. Ketchum, 27 
Conn. 170. This trust relation is now generally rec- 
ognized by the great weight of authority, and con- 
tracts between directors and the corporation are by 
most authorities held to be constructively fraudu- 
lent; but, strangely enough, by possibly the majority 
of these cases, only the corporation and majority 
stockholders can take advantage of such contracts, 
unless tainted with actual fraud, when, of course, no 
majority, however Jarge, can ratify. Ten Eyck v, 
Railroad, 74 Mich. 226. In this case it was held that 
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services rendered by a director ofa railroad com- 
pany, who is also an attorney, in procuring aid notes, 
rights of way, and working upon interest in the con- 
struction of the road in the communities through 
which itis projected, in order to secure aidin its 
construction by donations and subscriptions, and also 
in enlisting capitalists in the enterprise, are not em- 
braced in the ordinary duties of a director of the com- 
pany, and are such as the company may legally con- 
tract for; and if rendered at the request of the board 
of directors, the law implies a promise to pay what 
they are reasonably worth, if such value is not fixed 
by the resolution of the board. As this case goes 
farther than any other in asserting the right of a di- 
rector to contract with the corporation and to receive 
compensation for services not within the ordinary 
duties of a director, we quote part of the court’s rea- 
soning: ‘‘The directors of a corporation are its 
agents. The entire management of corporate affairs 
is committed to their charge, upon the trust and con- 
fidence that they shall be cared for and managed 
within the limits of the powers conferred by law 
upon the corporation and for the common benefit of 
all the stockholders. But the rule is not an arbitrary 
one. Although it has been held by some courts that 
a director cannot enter into a valid contract with the 
corporation of which he is agent, although the corpo- 
ration is represented in the transaction by a majority 
of the board, yet the decided weight of authority and 
of reason supports the doctrine that such contract 
would be valid. * * * It is true that contracts entered 
into between agents of the corporation occupying 
positions of trust and confidence, and a corporation 
will always be scrutinized with jealous care by courts 
to see that no advantage is taken of the corporation, 
or the rights and interests of its stockholders jeopar- 
dized, but it cannot be said that contracts fairly en- 
tered into, and honestly executed, where noone is 
defrauded or overreached, are invalid. In this case 
the circumstances are free from suspicion. * * * 
These were services which were not embraced in the 
ordinary duties of a director of the company. They 
were valuable to the corporation, and were such as 
to which they had the right to agree upon the com- 
pensation to be paid; and if his services were en- 
gaged forthe above purposes, and they were per- 
formed, there arose an implied agreement that they 
should pay what such services were reasonably 
worth.” While we would not take exception to the 
statement of the court in this case that it is supported 
“by the great weight of authority,” it seems that 
the tendency is very strong in the best considered 
cases to carry out the trust relation to its logical con- 
clusion, and to put the ban of disapproval on all con- 
tracts made by the directors of a corporation with one 
of their own number, whether fair or not, and hold 
them to be, if not necessarily void, at least voidable, 
at the option of the corporation or dissenting stock- 
holders. Port v. Russell, 36 Ind. 60; Munson v. Rail- 
road, 103 N. Y.73; European R. R. v. Poor, 59 Me. 
277; Wardell v. Railroad, 103 U. S. 651; Aberdeen v. 
Blackie, 1 Macq. 461; Bird Coal Co. v. Humes, 157 
Pa. St. 278; Coal Co. v. Sherman, 30 Barb. 553; Benct 
v. Priest, 86 Mo. 475; Farmers’ Bank v. Downey, 53 
Cal. 466; Parker v. Nickerson, 112 Mass. 195. 
We cite the latest and most important authorities 
on both sides of the question. In the case of McMul- 
‘len v. Ritchie, 64 Fed. Rep. 253, the court held that 
where a president and director of a corporation, for 
whom no salary is provided, renders services to ad- 
vance its interests, being a large owner of its stock, 
without expectation on his part of compensation, or 





knowledge on that of the corporation that he ex- 
pected payment, he cannot recover therefor. In IIli- 
nois it was held in an early case that a director ofa 
bank cannot claim a reward offered by the bank for 
the discovery of a robber of the bank. It is his duty, 
if he obtains any information upon the subject, to 
communicate it to the bank without reward. Stacy 
v. Bank, 5 Ill. 91. This case is still the law in Iili- 
nois, but a distinction was made in the later case of 
Holder v. Railroad, 71 Ill. 106, where it was held that 
where the office of treasurer, secretary, etc., is held 
by a mere stockholder or other person not connected 
with the direction, management and disposal of the 
corporate property, he is entitled to compensation 
for services rendered as such officer, though no com- 
pensation was provided therefor. Where the direc- 
tors of a corporation appoint one of their number to 
act asa ministerial ofticer of the corporation, he is 
prima facie entitled to reasonable compensation for 
his services as such officer, First National Bank vy. 
Drake, 29 Kan. 311. There is no implied contract on 
the part of a corporation whose objects are partly 
charitable to pay for official services rendered by its 
president, though the services were meritorious and 
valuable, and he expressed an expectation of being 
paid therefor in the presence of the directors, who 
did notreply. Sawyer v. Pawner’s Bank, 88 Mass. 
207. A director of a corporation appointed secretary 
thereof, is not entitled to compensation for services 
as secretary in the absence of an express agreement 
therefor. Pfeiffer v. Lansberg Brake Co., 44 Mo. 
App. 59. The director of acorporation is notentitled 
to compensation for his services in procuring title to 
the plant, inthe absence ofa special agreement to 
that effect. Bailey v. Burgess, 48 N. J. Eq. 411. In 
New York it was held in the case of Barrie v. Water 
Proofing Co., 50 Hun, 257, that the president of a cor- 
poration is not entitled, in the absence cf agreement, 
to any compensation for services performed in the dis- 
charge of the duties of his office. Butin the later case 
of Reed v. Hayt, 109 N. Y. 659, it was held that where 
the president of a corporation has served as such for 
many years without salary, and advanced to the com- 
pany considerable sums of money, the directors have 
the right to compensate him for his services and ad- 
vances by issuing to him, in good faith, all the shares 
of stock remaining in the treasury. 

It isa rule well established by authority that di- 
rectors and officers cannot recover against the corpo- 
ration compensation for performing the duties of 
their offices, where no express contract is proved. 
Crumlish v. Imp. Co., 38 W. Va. 390, 18S. E. Rep. 
456, 45 Am. St. Rep. 872; Barry v. Copper Co., 52 Ill. 
App. 183; Starbuck v. Railroad, 88 Hun, 534; Citizens’ 
National Bank v. Elliott, 55 Iowa, 104, 39 Am. Rep. 
167; Maux Gravel Road Co. v. Branegan, 40 Ind. 361; 
Holland vy. Lewiston Falls Bank, 52 Me. 564. But an 
officer can recover on an implied contract for services 
rendered the corporation, provided such services are 
outside of his duties as such officer. Santa Clara 
Assn. v. Meredith, 49 Md. 389, 33 Am. Rep. 264; Out- 
terson v. Paper Co., 66 Hun, 629. <A director is never 
entitled to compensation for his legitimate and ordi- 
nary duties as director, but is for personal services 
rendered beyond the ordinary range of his official 
position and if performed under proper employment. 
This is the rule approved by the weight of authority. 
Ten Eyck v. Railroad, supra; Fitzgerald Construc- 
tion Co. v. Fitzgerald, 187 U. 8. 98, 34 L. Ed. 608; N. 
Y. & N. H. R.R. v. Ketchum, 27 Conn. 170; Rogers v. 
Railroad, 22 Minn. 25; Lafayette, etc. Railway Co. v. 
Cheeney, 87 JIl. 446; Severson v. Milling Co., 18 Mont. 
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13, 44 Pac. Rep. 79. In order thata “‘managing di- 
rector” may recover for his services, it must appear 
that the services rendered were outside of his duties 
as a director, and that it was well understood by the 
proper corporate officers that they were tobe paid 
for by the corporation. Brown v. Silver Mines, 17 
Colo. 421, 30 Pac. Rep. 66. A director of a corpora- 
tion who acted as treasurer, for which office no com- 
pensation had been provided, cannot recover against 
the corporation therefor, since such services are pre- 
sumed to have been performed as a part of his duties 
as director. Holder v. Railway Co., 71 Ill. 106, 22 
Am. Rep. 89. Generally railroad directors are not 
bound to render any services to the corporation be- 
yond their board meetings. Therefore, if, by a vote 
of the board, a director be empowered to transact 
certain business, he will be entitled to a reasonable 
compensation. Shackelford v. Railroad, 37 Miss. 202. 
But in Missouri the rule is more stringently enforced 
and it was there held in alate case thata director 
employed by the corporation to perform services not 
incidental to his duties as director is not entitled to 
compénsation therefor, unless it is fixed by corporate 
action before the rendition of the services. Rose v. 
Eclipse Carbonating Co., 60 Mo. App. 28. 








JETSAM AND FLOTSAM. 


THE LAWYER’S VACATION. 

Mr. Howard L. Smith’s remarks to the Illinois Bar 
on this subject were, in part, as follows: ‘‘Not the 
least important part of the lawyer’s vocation is to se- 
cure his vacation. We must find avacation. Many 
a lawyer takes a vacation in a grudging and regretful 
manner, with the hope that a two weeks’ rest will 
enable him to work like a horse the balance of the 
year. This isthe wrong point of view, for it puts 
the lawyerin the same plane as and gives him no 
higher ideals than the greedy commercialist. The 
lawyer should not take just suflicient vacation to en- 
able him to work to his maximum capacity the rest of 
the year. He should rather do just enough work to 
enable him to enjoy the maximum possible amount of 
vacation. I have no patience with the strenuous life 
that is strenuous only for the sake of strenuousness, 
that finds its highest ideals in the unceasing activity 
of the buzz saw, propelled by unreasoning belts, that 
whirls with unceasing hum, whether there be any- 
thing to cut or not; whirls the faster the less there is 
to do, and stops only to be greased or filed, that it 
may buzz some more. Let the worshipers of wealth, 
the devotees of commercialism, be human buzz saws, 
if they will. The true lawyer cannot forget that his 
is something more than a business, that it is a learned 
and elegant profession, the chiefinstrument of which 
is the human intellect, as sharpened, strengthened 
and refined by education, travel, experience, books, 
art, culture. The all pervading commercial spirit of 
the age tends somewhat too strongly to infect even 
the professions with sordid ideals and so-called busi- 
ness methods. Some metropolitan law-oflices affect 
an organization like a department store, and borrow 
much of its machinery; and, with all of us, there isa 
tendency which needs resisting to regard our calling 
too much as a business, too little as a profession.”— 
New York Post. 





A FEW FEES. 

Joseph H. Choate, ambassador to England, once 
said that the largest annual retainer paid to a lawyer 
was paid by the Sugar Trust to JobnH. Parsons. Mr. 
Parsons received not !ess than $100,000. There are 





several lawyers in New York city who have received 
fees bigger than the one paid to Mr. Parsons by the 
Sugar Trust. Lawyers, especially those whose offices 
are in the Wall street district, have been devoting a 
large share of their attention to promoting. The 
joining together of great syndicates has proved more 
beneficial from a monetary point of view than any 
other branch of law practice. 

Secretary of War Elihu Root drew the Astoria gas 
bill. Just how much Mr. Reot got for drawing this 
ingenious measure is not generally known. Wall 
street lawyers figure that if Mr. Root was paid cash 
his fee was about $25,000, and if he was paid in stock 
that he received at least $50,000. 

One of the most successful lawyers of the Wall 
street district is said to be John C. Tomlinson. He 
represented the Havana Commercial, the biggest to- 
bacco syndicatein the world. He succeeded in bring- 
ing eighteen of the largest tobacco growers in Cuba 
together. For this service Mr. Tomlinson received a 
fee of $300,000. Denver Gas paid him $100,000, while 
Denver Water netted Mr. Tomlinson a fee of $50,000. 

It is known that Fish, Richardson & Storrow re- 
ceived a fee of $50,000 from the General Electric Com- 
pany for looking after one single case for that corpo- 
ration. George Nelson Bromwell, who succeeded in 
reorganizing the copper mining syndicates with 
which Mr. Rockefeller is connected, is said to have re- 
ceived a fee of $400,000.— Philadelphia Press. 

HYPNOTISM AS AN EXCUSE FOR CRIME. 

The frequency with which the plea of hyp: otism is 
being entered as a defense against criminal charges 
is becoming disquieting, chiefly because of the cre- 
dence tbat is accorded to it in the vulgar mind. A 
recent case at Red Bud, Illinois, carries the matter to 
a reductio ad absurdum, and yet shows the dangerous 
hold that the notion of hypnotism as conferring an 
immunity from responsibility has taken upon people 
at large, from whom, of course, juries are drawn. A 
young man deliberately killed another young man 
after previously expressing his intention of killing 
him “on sight.” He then gave himself up, and 
pleaded that he had killed his victim because the lat- 
ter “had hypnotized him to his detriment.” The 
coroner’s jury acquitted the prisoner, apparently 
without any hesitation. 

It is not by any means established that hypnotism 
can compel a person to the performance of any act 
otherwise morally impossible to the subject,or such as 
to revolt his moral sense in a moral condition. Hypno- 
tism does not differ essentially from other forms 
of suggestion. It is all of a piece with the worked-up 
fury of a crowd incited to violencejby the diatribes of 
a mob orator, or the thousand and one forms ef sug- 
gestion to which we all respond, by reflex action as it 
were, nearly every day of our lives. Under the in- 
fluence of the slightest suggestions, we daily perform 
almost unconscious acts. But were the suggestions 
such as to prompt us to something totally at variance 
with our preconceived ideas and natural qualities 
and impulses, the spell would be broken and the in- 
fluence of the suggestion be at once dissipated. 

We are not forgetting that in hypnotic seances it is 
avery common sight to see some inoffensive and 
amiable subject ferociously seeking to stab perhaps 
his dearest friend with a paper knife or to shoot him 
with a ruler or other harmless object. But there are 
cases to show that under such circumstances the sub- 
consciousness is aware of the actual harmlessness of 
the procedure, and that, under circumstances in 
which real harm could be done or when such would 
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wrongly seem to the subject,to be possible, the sub- 
ject becomes rebellious to the influence of the sug- 
gestion. 

Further, if these absurd pleas of hypnotism are to 
be accepted, then in all forms of mob violence and 
crowd suggestion we must logically hold the doers of 
violence unanswerable for their acts. The capacity 
to recognize evil is by no means necessarily equiva- 
lent to the power to resist the impulse thereto, and 
there are many cases in which, without any pretense 
of hypnotism consciously or unconsciously exercised 
from without, the subject, while fully conscious of 
the gravity of the offense, is powerless to resist his 
impulses—whch is only another name for ‘self sug- 
gestions.”” The question of responsibility is one, 
therefore, for a careful examination of the subject, 
rather than of the circumstances, and what has to be 
decided is not whether the person was the subject of 
suggestion, whether from another person—‘‘hyp- 
notic’”’ so-called—or from his own depraved impulses 
but whether he was so far a defective as to be really 
unable to resist them. The man who is “hypnotised,” 
the subject of ‘‘crowd suggestion,” and the victim of 
morbid impulses, most commonly of the sexual type, 
stand in the same category and should all be judged 
by the same rules. Not all subjects of morbid per- 
version are irresponsible; neither are all people who 
plead “hypnotism” as an excuse for their crimes, nor 
all transgressors under the influences of crowd sug: 
gestion, as in lynehings, mob violence and the like. 
Such a plea should be received with the greatest 
caution, and in regard to hypnotism, asin the other 
cases, the entire morbid chain of perversion should 
be clearly demonstrated before the subject is held to 
be irresponsible and is absolved from the conse- 
quences of his crime.—New York Medical Journal. 
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1. ACcouNT — Allowance of Claims.—Where it was 
shown in an accounting that complainant had leased 
land on shares, and defendant received the rent, 
promising to keep an account thereof, but failing to 
do so, defendant was properly debited with the rental 
value of the land.—GRUETT V. DIBBLE, Micb., 86 N. W. 
Rep. 120. 

2, BENEFICIAL ASSOCIATIONS—Change of Beneficiary 
—Association By-Laws.—A member of a mutual benefit 
association designated his wife and sister as the bene- 
ficiaries in his certificate, and on his deathbed reques- 
ted by letter that his wife be made the sole beneficiary, 
which letter was not received by the association until 
after the member’s death, when the letter was re- 
turned without any action thereon. The by-laws of 
the association prescribed the mode of changing the 
beneficiary of a certificate by surrender of the cer- 
tificate to the camp clerk by the member, and a filling 
out by him of the surrender clause thereon in the 
clerk’s presence. Held,that the change could only 
be made in the mode provided by the by-laws.—Mop.- 
ERN WOODMEN OF AMERICA V. LITTLE, Iowa, 86 N. W. 
Kep. 216. 





3. BILLS AND NOTES—Negotiable Instruments— Bonds 
Payable to Bearer.—Bonds executed to a corporation 
payable to it or bearer, and secured by a mortgage on 
real estate, were not negotiable instruments, and are 
subject, in the hands of a purchaser, to all the defens- 
es the obligor had against the origina! ho'der before 
he received notice of the assignment.—HEFFERMAN 
v. BRIERBLY, Ky., 62S. W. Rep. 862. 

4. CARRIERS — Injury to Passengers—Negligence.— 
Where a through passenger leaves thetrain at an in- 
termediate station, and the employees of the train 
carelessly give it a sudden jerk just as she is attempt- 
ing to re-enter it on the side opposite the platform, 
whereby she is injured, such carelessness is negli- 
gence, as to her, rendering the carrier liable.—StT. 
Louis & S. W. Ry. Co. v. HUMPHREYS, Tex., 62 S. W. 
Rep. 793. 

5. CARRIERS OF Goops—Connecting Carriers—Limi- 
tation of Liability.—A bill of lading provided that 
goods should be delivered to successive carriers, and 
that no carrier should be liable forjloss or damage 
after said goods were ready for delivery to the next 
carrier. Arailroad company transported the goods 
to a seaport with proper diligence. The goods were 
deposited in the railroad company’s warehouse ready 
for shipment when the boats of the connecting car. 
rier should arrive. The connecting carrier bad no 
warehouse or dock. While the goods were awaiting 
transportation,they were destroyed by fire,not caused 
by defendant’s negligence. Held that the railroad 
compapy was not liable.—COURTEEN v. KANAWHA DIs- 
PATCH, Wis., 86 N. W. Rep. 176. 

6. ContracT—Construction—Acts of Parties.—Plaint. 
iff and defendants entered into a contract by which 
plaintiff agreed to construct a sawmill, and the de- 
fendants,the Munising and Lac La Belle Companies, 
agreed that 40,000,000 feet of timber from their lands 
should be furnished and delivered to plaintiff for saw- 
ing, at $2.50 perM. The Munising Company sold its 
standing timber to C, with an agreement thatit should 
be sawed at plaintiff's mill, and that the price for saw- 
ing should be reduced 2 per cent for cash. C had no ne- 
gotiations or contract with plaintiff. The Munising 
Company notified plaintiff of the arrangement it had 
with C, and asked him to reduce the price for sawing 
Plaintiff refused, and insisted on the contract price. 
C paid plaintiff according to his agreement with the 
Munising Company. Plaintiff sued the Munising and 
Lac La Belle Companies to recover the unpaid bal- 
ance. Held, that they were liable under the contract 
as interpreted by their own acts and conduct.—BoRTIS 
v. MUNISING Co., Mich., 86 N. W. Rep. 124. 

7. CONTRACT—Election of Remedies — Voidable for 
Fraud.—A contract jtainted with fraud is ordinarily 
voidable and not void, and the party fraudulently in- 
duced to enter into the same has the election of two 
remedies: (1) He may, upon discovering the fraud, 
rescind and repudiate the contract, and demand to be 
placed in statu quo;or (2) he may affirm the contract 
and treat it as valid, and recover damages for the 
fraud. If he elect to stand by the contract and treat 
it as valid, he need not, as a condition precedent to 
his right of action to recover forthe fraud, return or 
offer to return the consideration received by him.— 
MLNAZEK V. LIBERA, Minn., 86 N. W. Rep. 100. 


8. CORPORATIONS — Liability of Stockholders — Gra 
tuition Stock.—W here stock in a corporation is issued 
to, and received by, shareholders without payment 
on its insolvency, such shareholders are liable to the 
assignee and creditors forthe par value of the stock 
so received by them, jrespectively, and also interest 
thereon from the time when they should have paid for 
their shares.—SHAW V. GILBERT, Wis., 86 N. W. Rep. 
188. 

9. CORPORATIONS—Mandamus to Foreign Corpora- 
tion.— Mandamus will not lie to compel a foreign cor- 
poration to perform an act which is a prerequisite to 
its right to do vusiness in this state. The proper 
remedy is quo warranto, or the imposition of the pen- 
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alty for doing business without complying with the 
law.—SECRETARY O¥ STATE V. NATIONAL SALT CO., 
Mich., 86 N. W. Rep. 124. 

10. CORPORATIONS—Officers—Acceptance of Service— 
Fraud— 8uit to Vacate Decree. — Where, in a suit 
against a corporation, its secretary and acting presi- 
dent waived the issuance of process, and accepted 
service for it, and it appeared that such acting presi- 
dent was at that time and throughout the progress of 
the suitthe agent of the plaintiff, and that it was 
through the persuasions and solicitations of an attor- 
ney retained by him that the secretary was induced to 
accept service, such waiver and acceptance were in 
fraud of the rights of the corporation, and a decree of 
foreclosure will be vacated.—Fox v. ROBBINS, Tex.;, 
628. W. Rep. 816. 

1l. CoRPORATIONS—Sale of Land—Fraud of Promo- 
ter.—Defendant sold a large tract of land to plaintiff, 
a corporation organized for its purchase, platting and 
resale. Fifteen months prior to the conveyance, de- 
fendant, through M, bought the land for $7,000 less 
than the price he received from plaintiff, and author- 
ized M to find a purchaser forthe land. The sale to 
plaintiff was brought about by M, who received $2,000 
for his services, and who wasa promoter of the cor. 
poration, which fact was not known to defendant. 
Defendant foreclosed the purchase-money mortgage 
given by plaintiff at the time of sale, obtaining a 
deficiency judgment thereon; and plaintiff sued to 
prevent the enforcement of such :judgment, and to 
have the sale set aside for fraud. Held, that M’s au- 
thority to find a purchaser for the land did not con- 
template the organization of the corporation to effec- 
tuate the purchase, and hence his acts were not bind- 
ing on defendant, so as to vitiate the sale for partici. 
pation in the profits received by M.—FOREsT LanpD Co. 
v. BJORKQUIST, Wis., 86 N. W. Rep. 183. 

12. CounTy—Liability for Attorney’sFee—Ratification 
of Unauthorized Employment.—A sheriff has no au- 
thority to employ counsel to conduct litigation in be. 
half of hiscounty. Such authority rests exclusively 
with the board of county commissioners. An unau 
thorized employment of counsel by such sheriff, 
though invalid and not binding on the county, may be 
ratified by the board of county commissioners, but no 
ratification can take place except by some official ac- 
tion taken by them with reference to such employ- 
ment.—TRUE Vv. BOARD OF COMRS. OF CROW WING 
County, Minn., 86 N. W. Rep. 102. 

13. CouRTs—Probate Court—Partition.—The probate 
court has jurisdiction inthe administration of an es- 
tate to partition the same among the heirs and wife 
of the deceased person.—CaSsE Vv. PENN, Tex., 628. W. 
Rep. 801. 

14. CRIMINAL Law—Homicide—Evidence.—On a trial 
for murder, it appeared that defendant had assumed 
to be a spiritualistic medium, and had induced de- 
ceased to make and wear a certain beit, containing 
gold coins, “for the purpose of developing power as a 
medium,” and that deceased, when found, was with- 
out such belt and coins, and his clothing was in a con- 
dition indicating that the belt had been torn from his 
body. Evidence was introduced to show that prior 
thereto defendant had assumed to be a mécium, and 
induced others to wear such belts and gold coins, and 
that on one occasion he had substituted nickels for 
such gold by sleight of hand. Held, that such evi- 
dence was admissible to show that defendant, in his 
dealings with deceased, was dishonest, and intended 
to obtainthe money by false pretenses.—PEOPLE v. 
ASCHER, Mich.,'86 N. W. Rep. 140. 

15. CRIMINAL Law—Keeping Open on Sunday—Evi- 
dence.—The only witness in a prosecution for keeping 
a place of business open on Sunday for the purpose of 
traffic testified that he, with others, went to the back 
door of a saloon on Sunday, where they met defend- 
ant, who, at their request, went in with them, opening 
and closing the door for them, and went behind the 
counter and waited on them, furnishing them with 





beer and cigars, at which time there were two other 
persons inthesaloon. Held, sufficient to sustain a 
conviction.—CasKEY v. STATE, Tex., 62S. W. Rep. 753. 

16. DeeDs—Separate Deeds Construed Together.— 
Where EK, his wife uniting with him, conveyed land to 
T, in trust “for the purpose and agreement,” as re- 
cited in the deed, ‘‘that the said second party will re- 
convey the same to the said first parties,’ and simul- 
taneously therewith T, as trustee, conveyed the land 
to E’s wife, with right of survivorship in E and his 
heirs forever, the two deeds are to be construed to- 
gether as one instrument; and, as the first deed does 
not state the interest which each of the grantors is to 
have in the reconveyance provided for, the second 
deed is to be accepted as evidence of what the agree- 
ment was as to that matter, and is therefore valid.— 
EaRLY v. DouGwass, Ky., 62S. W. Rep. 861. 

17. EMINENT DOMAIN — Street Railroads— Right of 
Way.—The failure of a street railroad company, which 
occupies lands for tracks without procuring -title 
thereto, to commence proceedings for condemnation 
thereof for a period of two and one-half years, isa 
sufficient time to authorize the land owner to com- 
mence such proceedings, as authorized by Rev. Stat. 
1898, § 1852, which is made applicable to street rail- 
roads by Laws 1897, ch. 175.—STEWART v. MILWAUKEE 
ELECTRIC RY. & LIGHTING Co., Wis., 86 N. W. Rep. 162. 

18. EsSTOPPEL-—Purchase of Land by one who Al- 
ready had Title.—After a sale of land made in a bank- 
ruptcy proceeding at which M was the purchaser had 
been set aside on the ground that the land was ex- 
empt to A, the bankrupt, as a homestead, A procured 
D to take an assignment of M’s bid, and executed to D 
his note for the amount which D paid M, agreeing to 
accept from D the title which he acquired by the as- 
signment; D, who was illiterate, being ignorant of 
the fact that the sale to M had been set aside. Held. 
that A is estopped to plead want of consideration for 
his note on the ground that the title to the land was 
already in him.—DUNCAN v. ALLENDER, Ky., 62 8S. W. 
Rep. 850. 

19. EVIDENCE—Instrument Not Properly Stamped.— 
The omission to place upon a written instrument the 
proper internal revenue stamp, and cancel it, does 
not render it inadmissible in evidence in astate court, 
unless the omission was fraudulent.—SPOON Vv. FRAM- 
BACH, Minn., 86 N. W. Rep. 106. 

20. EXECUTION—Levy — Property.—Acts 20th Gen. 
Assem., ch. 198, provides that the sheriff of Pottawat- 
tamie county shall keep an office at Avoca, and per- 
form all the duties of sheriff either by himself or 
deputy. Held, that the service of a notice of plaint- 
ifffs ownership of the goods taken on execution 
against plaintiff’s husband on the deputy sheriff in 
charge of the Avoca office was sufficient.—RUSsT V, 
MorGAN, Iowa, 86 N. W. Rep. 209. 

21. EXECUTION—Return—Sequestration Proceedings. 
—Rev. St. 1898, § 2970, provides that every execution 
shall be made returnable within 60 days after its re- 
ceipt by the officer. Held, that the fact that an exe- 
cution against a corporation was returned the same 
day it was issued, and sequestration proceedings 
were immediately commenced against the corpora- 
tion, did not render the proceeding invalid, on the 
ground thatthe sheriff should have retained the exe- 
cution the full 60 days, since he was entitled to return 
it at any time after he was satisfied that there was no 
property on which the execution could be properly 
levied.—DAVELAAR V. SCHNECK, Wis., 86 N. W. Rep. 
185. 

22. FRAUD—False Representation—Credit.—Plaintiff 
claimed that, forthe purpose of procuring credit for 
an insolvent corporation of which defendant was 
president, defendant falsely stated that it was solv- 
ent, that none of its assets were incumbered, and that 
it was doing a profitable business. Defendant re- 
quested the court to instruct the jury that if they 
found that the corporation wasin fact solvent the 
other representations were immaterial. Held, that 
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the request should be refused, since the questions 
whether a corporation’s assets were unincumbered 
and its business prosperous are important matters, 
affecting the desirability of extending creditto it.— 
SHAW V. GILBERT, Wis., 86 N. W. Rep. 188. 


23. FrauD—Undue Influence — Parent and Child.—A 
mother, about 77 years old, made a will 6 months be- 
fore her death, disposing of her property among her 
children. Nine days before her death, when she was 
weak after long sickness, two of her sons, by threats 
and artifice, persuaded her to destroy the will, and 
deed them the property. The deed was so made and 
recorded. The sons had agreed to share the proceeds. 
On various occasions they prevented the other chil- 
dren, two of whom were attorneys at law, from seeing 
their mother in her last sickness. Held sufficient evi- 
dence to sustain a decree vacating and setting aside 
the mother’s deed onthe ground of fraud and undue 
influence.—SHAWVAN V. SHAWVAN, Wis., 86 N. W. Rep. 
165. 


24. FRAUDULENT CONVEYANCE — Knowledge of Gran- 
tee.—Where an insolvent debtor makes a voluntary 
transfer of his property for the purpose of hindering 
and defrauding his creditors, such transfer is void as 
to the creditors defrauded, even thougb the vendee 
has no notice of the fraudulent purpose of his vendor. 
The fact that the transfer is voluntary,—that is, with- 
out consideration,—and for the wrongful purpose by 
an insolvent debtor, stamps the transaction as fraud- 
ulent and void as a matter of law.—KNATVOLD V. WIL- 
KINSON, Minn., 86 N. W. Rep. 99. 


25. GARNISHMENT—Husband and Wife—Title to Prop- 
erty.—The wife of a judgment debtor resided on a 
farm with her husband, the record title thereto hav- 
ing been in the wife fortwo years. She made inquiries 
of the garnishee defendant as to the price of certain 
beans, and the husband took them to market, and sold 
them to him, without saying anything as to the own- 
ership. Held sufficient to show as a matter of law, in 
garnishment against the purchaser on a judgment 
against the husband, thatthe property belonged to 
the wife.—BULLARD Vv. AVERY, Mich., 86 N. W. Rep. 144. 


26. GARNISHMENT — Summons—Jurisdiction.—Under 
Comp. Laws 1897, § 1017, providing that proceedings in 
garnishment before a justice of the peace shall be ad- 
journed for not less than 10 nor more than 30 days 
after the return day ofthe garnishee summons, for 
the purpose of giving notice to claimants of the fund, 
a justice loses jurisdiction of a garnishment proceed- 
ing which he adjourns for a longer time than 30 days. 
—HAGEN V. JOHNSON, Mich., 86 N. W. Rep. 142. 


27. GUARANTY—Payment—Application of Payments. 
—Where a creditor receives a guaranty only covering 
credit to be extended in the future to the debtor, and 
afterwards receives a payment from the debtor with- 
out an application thereof by the latter, the creditor 
may apply such payment to the indebtedness existing 
before the execution of the guaranty.—COxXE BROS. & 
Co. Vv. MILBRATH, Wis., 86 N. W. Rep. 174. 


28. HOMESTEAD—Exemption from Sale on Execu- 
tion.—A married woman owned a house and lot, where 
she resided with her husband and family; that being 
the only home she or her husband possessed. The 
lot was condemned by the city, and the wife given an 
award. Before payment ofthe award she borrowed 
money with the judgment for award as security, and 
purchased another lot for a home, but afterwards dis- 
posed of it, and used the proceeds as part payment of 
a third lot, receiving a contract for a deed for the lat- 
ter, which, however, was executed in favor of her hus- 
band. An execution was issued on ajudgment against 
the husband, and levy made onthethird lot. Subse- 
quently the lot was improved, and a house moved 
onto it, to beused as ahome. Held, that the. house 
and lot was a homestead, entitled to exemption from 
sale on execution.—COREY v. WALDO, Mich., 86N. W. 
Rep. 122. 





29. HUSBAND ‘AND WiIFE—Postnuptial Agreement— 
Suit to Enforce.—A busband left certain property to 
his wife by will, in pursuance of an antenuptia! con- 
tract; and the wife accepted the property devised to 
her in full settlement of herclaim, and thereafter 
commenced proceedings in the probate court forthe 
statutory allowance, which was resisted by the ex- 
ecutor,—the pleadings raising the question of the va- 
lidity of the postuuptial agreement. Held, that the 
pendency of such proceedings did not prevent the ex- 
ecutor from maintaining asuitin equity to enforce 
the antenuptial contract,and to require the wife to 
abide by her settlement, and to enjoin her from main- 
taining ejectment, since the probate court could not 
grant the relief asked for in the equitable proceedings, 
though it might consider the validity ofthe postnup- 
tial settlement in passing on the question of the allow- 
ance.—CARR V. LYLE, Mich., 86 N. W. Rep. 145. 


30. INDICTMENT—Date of Crime.—White’s Ann. Code 
Cr. Proc. art. 439, subd. 6, provides that an indictment 
shall state the date of the commission ofthe offense 
anterior tothe presentment of the indictment, and 
not so remote as to be barred by the statute of limita- 
tions. Held, that an indictment which charged that 
defendsnt,on orabout “the day of ,A.D. 
1900,"" and anteriortothe presentment of the indict- 
ment, committed certain acts, was fatally defective.— 
COLEMAN V. STATE, Tex., 62S. W. Rep. 753. 








31. InFaAaNTS—Compromise and Settlement—Repudia- 
tion.—Where an infant injured in a railroad collision 
executed a settlement of her suit, in which no next 
friend or guardian had been appointed, at the alleged 
solicitation and by the fraudulent representations of 
her attorney, while she was a minor, such settlement 
was voidable only; and hence she was not entitled to 
repudiate the same and sue for her injuries before at- 
taining majority.—LANSING Vv. MICHIGAN CENT. R. Co., 
Mich., 86 N. W. Rep. 147. 


32. JUDGMENTS—Injunction.—Where plaintiff had 
obtained judgment against defendant, and seized 
property under a writ of sequestration which was 
sold for an amount not sufficient to satisfy the judg- 
ment, leaving a balance uncollectible because of de- 
fendant’s insolvency, and subsequently defendant 
obtained a judgment against plaintiff for the wrong- 
ful suing-out of the writ of sequestration, plaintiff was 
entitled, on paying the difference between the two 
judgments, toa perpetual injunction restraining de- 
fendant from any further attempts to collect her 
judgment.—KELLY FURNITURE, CARPET & HARDWARE 
Co. Vv. SHELTON, Tex., 62S. W. Rep. 794. 


33. JUDGMENT — Injunction — Payment.— Where the 
complainant ina suit to enjoin the collection of a 
judgment contends that he bas not been given credit 
for a certain payment, but the answer alleges that the 
payment was made before the rendition of the judg- 
ment, and that credit was given therefor at such time, 
evidence showing such payment before judgment 
rendered, but failing to show that credit was not 
given therefor, is not sufficient to authorize the in- 
junction.—MissourI, K. & T. Ry. Co. oF TEXAS V. 
WADE, Tex., 628. W. Rep. 808. 


34. LEaASE—Assignment—Consent of Lessor.—Where 
a lease is non-transferable without the written assent 
of the lessor, and the lessees have transferred the 
lease and surrendered possession to the assignee, and 
the lessor has verbally assented to it, and has received 
advanced rent from the assignee through the lessees, 
and has rented the property to a third person, the as- 
signee can recover the rent advanced.—HARRINGTON 
v. HALL, Mich., 8&6 N. W. Rep. 153. 


85. LIMITATIONS—Part Payment.—Where defendant 
purchased a bean huller of plaintiff, giving a chattel 
mortgage thereon,together with his three notes, for 
the purchase price, an indorsement on the notes of an 
amount received at a sale of the huller on foreclosure 
ofthe mortgage does not operate as a part payment 
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to take the notes out of the statute of limitations, as 
no new promise of payment was shown; the giving of 
the chattel mortgage with power of sale not being evi- 
dence of an intention that such payment should oper- 
ate as a renewal.—WESTINGHOUSE UO. Vv. BOYLE, 
Mich.,86N. W. Rep. 136. 

33. MASTER AND SERVANT—Exposed Machinery—As- 
sumption of Risk.—Plaintiff,a competent machinist, 
of 15 years’ experience, and with 8 months’ experience 
in operating defendant’s sawing machine, was in- 
jured by reason ofthe exposed condition of certain 
gears. The uncovered gears were apparent to plaint- 
iff, and he knew the machinethoroughly. Held,inan 
action for damages, that plaintiff had assumed the 
risk,though defendant might have been negligent in 
failing to protect the same as provided by Rev. St. 
1898, § 1636j, and hence a verdict was properly directed 
for defendant.— WILLIAMS v. J. G. WAGNER CO., Wis., 
86 N. W. Rep. 157. 

87. MASTER AND SERVANT —Injury to Railroad Brake- 
man by Defective Railing on Bridge.— Where a brake- 
man, in alighting from atrainin the discharge of his 
duty while crossing a bridge, stepped into a recess or 
pocket, which was surrounded by a railing, which 
broke, causing him to fall to the ground, the company 
was liable to him for the injuries which he received, if 
the recess was intended for the use of employees, and 
the railing was defective, and its defective condition 
was known, or might by the exercise of ordinary care 
have been known, to defendant, and was unknown to 
plaintiff, and could not, by the exercise of reasonable 
care, have beer known to him, and the court properly 
so instructed the jury.—SOUTHERN Ry. IN KENTUCKY 
Vv. COOPER, Ky., 628. W. Rep. 857. 

88. MASTER AND SERVANT— Injury to Servant—Fellow- 
servants.—Plaintiff’s intestate was employed in de- 
fendant’s dock yard, and, while assisting in unload- 
ing a spar from a scow in the river, was injured by one 
of the skids over which the spar was being hauled fly- 
ing up and striking him, which was caused by the im- 
proper construction of the skid. The skids, con- 
structed by the workmen, were timbers placed on 
blocks, and the timbers and blocks used were not de- 
fective. Held that, as it was the duty of the deceased 
and his fellow-workmen to prepare the place in which 
they worked, defendant was not liable for the 
injury; materials furnished not being defective, and 
the negligence in‘construction being that of a fellow- 
servant, precluding recovery.—LIERMANN v. MIL- 
WAUKEE Dry DOCK O0O., Wis., 86 N. W. Rep. 182. 


89. MASTER AND SERVANT—Unguarded Machinery— 
Injury to Employee.—Where an unguarded shafting 
was so located that an employee must necessarily go 
out of his ordinary course, or one which he might be 
reasonably expected to take, in order to reach it, the 
master is not required to guard the same, by Rev. Stat, 
§ 1636j.—_POWALSKE V. CREAM CITY BRICK CoO., Wis., 86 
N. W. Rep. 158. 


40. MoRnTGAGES—Power of Sale—Foreclosure—Elec- 
tion of Remedies.— Where acreditor secured by a trust 
deed authorizing the trustee to sell the property on 
the grantor’s default forecloses his lien by suit, and 
has the property sold at foreclosure sale, such suit is 
an election of remedies; and he has no power to have 
the property resold by the trustee, and by that means 
destroy the lien of a judgment creditor of the grantor, 
who was not made a party to the foreclosure suit.— 
B. F. AVERY & Sons v. TEXAS LOAN AGENCY, Tex., 62S. 
W. Rep. 793. 


41. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Injury.—Where a coal hole in the sidewalk had been 
propped partly open for several months to ventilate 
the space beneath, and plaintiff was injured by falling 
into it, the evidence was sufficient to support a verdict 
finding the city guilty of negligence.—STEGE V. CITY 
OF MILWAUKEE, Wis., 86 N. W. Rep. 161. 


42. MUNICIPAL CORPORATIONS — Defects in Street — 
Evidence.—Where, in an action for injuries received 





by stepping into a depression in the street on alight- 
ing from a street car at a crossing which was much 
used, the undisputed evidence showed that the de- 
pression into which plaintiff stepped was not more 
than an inch and a half deep at any place, it did not 
constitute an actionable defect for which the city was 
liable.—BURROUGHS V. CITY OF MILWAUKEE, Wis., 86 
N. W. Rep. 159. < 


48. MONICIPAL CORPORATIONS—Inj) ries to Travelers 
on Highway.—Instructions that a city must maintain 
its streets ina reasonably safe co.dition for those 
who traveled thereon, and not forthbose who leave 
the highway or approach the same from outside the 
limits, are not objectionable, as requiring the city to 
keep its streets in repair to the whole width thereof.— 
JOHNSON v. CITY OF S10UX CITY, Iowa, 86 N. W. Rep. 
212. 


44, MUNICIPAL CORPORATIONS — Recovery for Sheep 
Killed by Dogs.—Comp. Laws, § 5600, provides that, 
whenever any person shall! sustain loss by the killing 
or wounding of his sheep by dogs, he may callon a 
justice of the peace, who sball proceed toview the 
sheep, and if,from such view, he shall be satisfied 
that the sheep were killed by dogs, he shall make a 
certificate thereof in writing, stating the damages sus- 
tained. Section 5601 authorizes the town board to ex- 
amine all such certificates, and, if the damages are ex- 
cessive, they may reduce the sameto ajust amount. 
Held, that the determination of thejustice was not 
open to review by the courts, the provision fora re- 
duction by the town board not implyiog power to in- 
crease the damages; and hence, in an action sguainst 
the town board, a demurrer was properly sustained to 
a complaint seeking more damages than the justice 
allowed.—TiITUS V. CHASE, Mich., 86 N. W. Rep. 137. 


45. MONICIPAL CORPORATIONS—Sidewalks—De fects— 
Liability of City.— Where the statute requires munici- 
palities to keep their sidewalks in reasonabie repair, 
and in conditions reasonably safe and fit for travel, it 
is error to instruct the jury that the municipality is 
required to keep its sidewalks in good repair, and 
safe and convenient for public travel.—PHALEN V. 
CITY OF DETROIT, Mich., 86 N. W. Rep. 126. 


46. MUNICIPAL CORPORATIONS — Statute of Limita- 
tions—Title to Land.—The city charter of Ann Arbor 
(Loc. Acts 1889, No. 331, § 129), providing that no per- 
son shall be deemed to bave gained any title, as 
against the city, by lapse of time, to any street, alley, 
common, or public square theretofore laid out or 
platted, or toany part thereof, by reason of any en- 
croachment on or inclosure of the same, which pro- 
vision was enacted before the last amendment to the 
statute of limitations, and has been 1e enacted sev- 
eral times since the general statute was last amended, 
is not inoperative, so as to make the statute of limita- 
tions a bar to such city’s right to land situated in the 
street and inclosed by abutting property owners.— 
CRAWFORD V. Ross, Mich., 86 N. W. Kep. 182. 


47. MUNICIPAL CORPORATIONS — Streets — Icy Side- 
walks.—Where a sidewalk along a much-traveled city 
street was so constructed that water flowing down a 
hill owed across the walk, and the walk was so laid 
that the water end flowage from a garbage tank which 
was located near by flowed acroes the walk, and 
froze thereon, the question of the city’s negligence in 
permitting such a condition so asto render it liable 
for an injury sustained by plaintiff from falling there 
on was for the jury.—NAVARRE V. CITY OF BENTON 
HARBOR, Mich., 86 N. W. Rep. 188. : 


48. PARTNERSHIP—Rights of Individual Creditors.— 
Creditors of a partner cannot, by levying attachments 
upon the partnership property, acquire priority over 
partnership creditors, or over their debtor's co-part- 
ners. A partnerto whom the firm is indebted is en- 
titled in the distribution of partnership assets to pri- 
ority over the individual creditors of his co-partner.— 
WALTER V. HERMAN, Ky., 628. W. Rep. 857. 
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49. PLEADING AND PrRacTIceE—Continuance—Afiidavit 
—Sufficiency.—An affidavit for a continuance because 
of the absence of necessary witnesses which did not 
state that the affiant expected to procure the attend- 
ance of such witnesses at the next term or at any 
time was insufficient.—Dvox8&Y v. WESTBROOK, Tex., 
62 8. W. Rep. 787. 

560. PLEADING AND PRaCTriCcE—Exceptions to Report 
of Sale.—Where the right of a judgment creditor to 
file exceptions to a report of sale was questioned on 
the ground that he had as-igned the judgment, the 
court was authorized to determine the validity of the 
assignment, which was filed, though it was not at- 
tacked by a pleading.—SMILEY v. UNITED STATES 
BUILDING & LOAN AS88’N’S ASSIGNEE, Ky., 628. W. Rep. 
853. 


51. PLEADING AND PRACTICE—Justices of tbe Peace— 
Pleadings—Oral Amendment.—Defendant pleaded the 
general denial in a justice’s court, and on appeal to 
the county court pleaded, orally, special matter asa 
defense. Held, that error in striking out the special 
defense because not in writing was cured by allowing 
defendant to introduce proof of the matter so pleaded. 
—MERSHON v. BOSLEY, Tex., 62S. W. Rep. 7%. 


52. PRINCIPAL AND AGENT — Authority of Agent— 
Lease of Lind.—An agent clothed with authority to 
lease the lands of his principal is not authogized to 
lease the same tohimself. Such authority extends to 
leasing to third persons, and a ‘tease attempted to be 
made to himself, in reliance upon such agency, is 
wholly unauthorized, and without force or legal effect 
as a contract.—CLENDENNING Vv. HAWK,N. Dak., 86N. 
W. Rep. 114. 


53. PRINCIPAL AND AGENT—Disaffirmance of Con- 
tract.—Plaintiff claims to have sold a team of horses 
to defendant through defendant’s agent. Defendant 
claimed a limited agency; that the horses were un 
seund, were not matched, and not of a color he had 
instructed his agest to buy. Held, under the facts 
and circumstances, the defendant acted promptly in 
disaffirming the contract. Plaintiff dealt with defend. 
ant’s agent at his risk as to the authority of the agent, 
The statements made by the agent to plaintiff did not 
bind the defendant.—SCHOFIELD v. CONLEY, Mich., 86 
N. W. Rep. 130. 


54. PRINCIPAL AND AGENT —Ratification.—The rule 
that a principal may validate the unauthorized acts 
of his agent by ratification, so as to make them valid 
from their inception, is modified by the proviso that 
such ratification cannot affect the rights of third per- 
sons which have intervened prior to such ratification. 
CLENDENNING Vv. Hawk, N. Dak., 86 N. W. Rep. 114. 


55. RAILRoaDs — Construction — Streets — Exclusive 
Use.—A land company platted land on both sides of 
W street, and sold lots with reference thereto, and 
before recording the plat executed a warranty deed to 
a railroad corporation conveying right to construct 
and operate a street railroad upon W street accord- 
ing to the plat thereof, with alltbe rights incident to 
the operation of railroads. The street, to the knowl- 
edge of the railroad company, had been laid out as a 
public street, and in consideration of being allowed 
to construct its road the railroad company agreed to 
grade and prepare the street for public use with a 
space on each side for vehicles and for the construc- 
tion of sidewalks. Held, that the deed did not entitle 


the railroad company to the exclusive use of the en- | 


tire street for railroad purposes, and operate as a re- 
vocation of the incomplete dedication of W street, 
since the grant was not of a right of way, but ofa 
right to construct and operate a railroad with refer- 
ence to W street.—MorRAY HILL LanpD Co. v. MIL- 
WAUKEE LIGHT, HéaT & TRACTION CO., Wis., 86N. W. 
Rep. 199. 

56. RatLRoaps—Ilnojury to Person—Evidence — Truth 


and Veracity.—Where plaintiff testified as to the ex- 
tayc of gig psrsoaal iajaries, ani defendant intro 





duced evidence that plaintiff feigned as to some of 
them, testimony as to plaintiff's reputation for truth 
and veracity was admissible in rebuttal.—TEX. CENT. 
& N. W. Ry. Co. v. WEIDMAN, Tex., 628. W. Rep. 812. 


57. RAILROADS—Negligence— Failing to Prevent In- 
jury.—When empty freight cars, on which boys were 
playing, were moved by defendant’s engine, and one 
of the boys, in trying to get off the cars, fell, and was 
killed, and after falling was seen by some of defend- 
ant’s servants in time to have stopped the train, and 
possibly prevented his death, if immediate and prop- 
er steps had been taken, a judgment against defend- 
ant for negligently causing the death of the boy 
should be sustained, though there was evidence that 
deceased was guilty of contributory negligence.— 
Missour!t, K. & T. Ry. Co. oF TEXas8S Vv. HALTOM, Tex., 
628. W. Rep. 800. 


68. SALE—Failure to Deliver—Damages- Bank Stock. 
—Section 5012, Rev. Codes, which provides that the 
value of a written instrument is presumed to be that 
of the property to which it entitles the owner, so far 
as it is applicable to certificates of stock in a national 
bank, fixes the presumptive value of such stock at its 
par or nominal value, and the evidence to show a 
greater Value is uponthe person asserting it.—Pat- 
TERSON V. PLUMMER, N. Dak., 86 N. W. Rep. 111. 


59. SHIPPING—Freight—Voluntary Payment.—Where 
defendant contracted to deliver 400 cords of shipping 
wood to plaintiff, to be transported by them to Mil- 
waukee, but no time was alleged within which de- 
livery was to be msde, and it appeared that on the 
vessel be'ng tendered to defendant for loading 57 
cords of inferior wood was found to be piled in front 
of the shipping wood,and,to save double handling, 
defendant contracted with the captain of the vessel 
to transport the inferior wood to defendant’s dock in 
Milwaukee for a certain price percord, and the cap- 
tain, in violation of his contract, delivered the in- 
ferior wood to plaintiffs at their yard, which they re- 
fused to receive on the contract, but voluntarily paid 
the freight to the captain, they were not entitled to sue 
the defendant for the value of such transportation.— 
SANDERSON V. CREAM CITY BRICK CO., Wis., 86 N. W. 
Rep. 169. 

60. TAXATION—Non-resident— Foreclosure of Lien— 
Notice.—Where a citation by publication of a non- 
resident defendant, in an action by the state to cover 
taxes and foreclose the tax lien on the land, stated 
that the action was for taxes for a certain sum fora 
certain year on certain described property, but did 
not state that the action was also to foreclose the tax 
lien, the citation did not contain a statement of the 
cause of action, as required by Sayles’ Civ. S8t., art. 
1285, so as to give the court jurisdiction, and therefore 
the owner may recover the landsold under a default 
judgment foreclosing the lien.—NETZORG Vv. GEREN, 
Tex.,62S. W. Rep. 789. 

61. TAXATION—Review by District Court—Burden of 
Proof.—Where a taxpayer appeals to the district court 
from the action of the board of review in approv- 
ing an assessment, the burden ison the appellant to 
show that the decision of the board is erroneous, since 
a contrary holding would impose on the district court 
theduty of making an original assessment of the 
property.— FROST v. BOARD OF REVIEW OF OSKALOOSA 
Iowa, 86 N. W. Rep. 218. 


62. VerDICT—Conflicting Evidence.—Where a deed 
purports to convey a one twelfth interest in a tract of 
land, but the vendor contends tbat it was only inten- 
ded to convey a one twelfth interest ina half interest 
in the tract inherited by him from his father, and not 
asimilar interest which he excepted to inherit from 
his mother’s estate, and he pleads mistake in the exe- 
cution of the deed, and the evidence therein is con- 
flicting, a finding adverse to the vendor is conclusive, 
and dispenses with construction of the deed by the 
appellate court.—SAUNDERS V. SAUNDERS, Tex., 62 S. 
W. Rep. 797. 














